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NELSON COUNTY PLANNING COMMISSION
MEETING MINUTES
January 23, 2019
Present: Chair Mike Harman and Commissioners Mark Stapleton, Chuck Amante, Phil Proulx, Mary
Kathryn Allen, and Tommy Harvey
Staff Present: Sandy Shackelford, Director of Planning & Zoning and Emily Hjulstrom, Secretary
Call to Order: Chair Harman called the meeting to order at 7:00 P. M. in the General District Courtroom,
County Courthouse, Lovingston.
Approval of minutes: December 19, 2018
Ms. Proulx motioned that the minutes from December 19th, 2018 be approved. Ms. Allen
seconded the motion. The minutes were approved with a vote of 5-0 with Mr. Harvey
abstaining.

Ms. Shackelford presented the following information:
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 Officer Elections
Ms. Proulx noted that an officer rotation could put people that are not experienced enough or not
willing into the position of chairman. She said that she is not opposed to a rotation that is unofficial
and can be more loosely followed. The Planning Commission decided not to adopt an officer rotation.

Mr. Harman nominated Mary Kathryn Allen to be Chair for 2019. Ms. Proulx seconded the
motion. The motion passed 5-0.
Ms. Allen nominated Mark Stapleton to be Vice-Chair for 2019. Ms. Proulx seconded the
motion. The motion passed 5-0.
Ms. Proulx nominated Emily Hjulstrom to be Secretary for 2019. Mr. Stapleton seconded the
motion. The motion passed 6-0.

 Discussion of schedule for 2019.
Mr. Harvey noted that this date has worked for 35 years and that it is rare that the applicant is unable
to go to the first Board of Supervisors meeting after the Planning Commission meeting and that he
sees no reason for changing it. Mr. Harman noted that the 4th Wednesday works the best for him and
that the 2nd Wednesday is possible but harder for him to do and that he would have to be absent for 3
or more meetings. Mr. Stapleton, Mr. Amante, and Ms. Proulx noted that they are flexible. Ms. Allen
recommended to keep the schedule as-is so that all members are able to regularly attend. Mr. Harvey
noted that the Service Authority has changed their meeting date and that they are now unable to get a
quorum on their new schedule. The Planning Commission decided to leave the schedule as-is.
Ms. Proulx made a motion to move the December 25th meeting to the third Wednesday on
December 18th. Mr. Stapleton seconded the motion. The motion passed 6-0.

Public Hearing Items:
Chair Allen read the following:
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 Special Use Permit #2018-11 – Restaurant
Ms. Shackelford presented the following:
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Ms. Proulx noted that the building was previously a store and Mr. Harvey noted that most recently it
had been a gun shop. Mr. Harvey asked what the applicant was doing by-right. Ms. Shackelford
noted that the applicant has discussed that he might do some by-right uses on the property in the
future but has not specified anything.
Mr. Rath of 161 Wood House Ln is the applicant for the project. He noted that the smaller garage
building will be converted into storage space. He noted that this application is for the building that
used to be a convenience store and that he hopes to turn it into a restaurant. He noted that the retail
units will likely be a winery, a cidery, and an ice-cream shop. He also noted that the building between
the retail spaces and the restaurant would hopefully be a grocer. He explained that he is trying to
build something both to help the community and to support tourism. He noted that the only full
service restaurant in Afton is Blue Mountain Brewery. He also noted that having a restaurant would
avoid him having food trucks to support the other businesses.
Mr. Rath noted that VDOT is down to two bullet points that they are discussing with his engineer.
Mr. Rath noted that the well tested well and that all the engineering is done on the septic. He also
noted that they have great dirt and sand under the ground.
Mr. Harman asked about the status of the first Special Use Permit he applied for. Mr. Rath confirmed
that the original application was for Blue Toad Cidery and a restaurant and it had expired. He
explained that they filed an appeal of the expiration to the Board of Zoning Appeals.
Ms. Proulx asked how big the deck would be on the proposed restaurant. Mr. Rath noted that it would
be 400 sqft.
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Ms. Proulx noted that she wanted to see the entire plan with everything that Mr. Rath intends to build
on it. Mr. Rath confirmed that this plan is everything he plans to do on the property.
Mr. Stapleton asked if the restaurant would be large enough. Mr. Rath explained that it will be 1400
sqft and the busiest times are when people are sitting outside. Mr. Rath noted that when Blue Toad
was fully operational their seating was only 1000 sqft.
Ms. Proulx asked what ex. Ff=506.13 means. Ms. Shackelford explained that it stands for existing
square footage and that the applicant will be able to build up to 50% of the existing square footage.
Ms. Proulx noted that the applicant had just stated a much larger addition than 50% of the original
square footage.
Mr. Harvey noted that if you look at 11-1-3 in the Zoning Ordinance then nothing can go into the
building. Ms. Shackelford noted that this is a nonconforming structure and not a nonconforming use
and that the only way a non-conforming building ceases to be in operation is if the building is
removed. She also explained that any conforming use can be used in a nonconforming structure. Mr.
Harvey read the following from 11-1-3 “If any nonconforming use (structures or activity) is
discontinued for a period exceeding two (2) years after the enactment of this ordinance, it shall
conform to the requirements of this ordinance…” Mr. Harvey noted that nothing has been in the
building for a very long time (longer than two years). Mr. Rath noted that people have lived in it. Ms.
Shackelford noted that she had discussed her interpretation with Phil Payne and she explained that
this is the same situation as a previous rezoning application from Justin Shimp. Ms. Proulx noted that
it might be best to have a written opinion from Mr. Payne that states that.
Mr. Rath asked that if the Planning Commission does ask for an opinion from Mr. Payne, that they do
it while Mr. Rath is waiting to go to the Board of Supervisors hearing and not to delay the Planning
Commission hearing.

Chair Allen then opened the public hearing at 7:34 PM:
Margaret Flather of 507 Rockfish Ordchard Dr. she is representing the Rockfish Orchard Home
Owner’s Association. She asked the Planning Commission to follow the rules laid out in the Zoning
Ordinance. She also presented the following information:
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She noted that the request is for a restaurant in an agricultural zone in a building that is
nonconforming. She noted that the whole legislative intent of Article 11 is to gradually remove
nonconforming structures. She noted that she has lived in her house since 1995 and that the building
has not been used for years. She also noted that there is no distinction between structures and
activities. She then read “11-1-4”. She noted that now that the building is vacant it cannot be
increased in use to a restaurant that would have even more impact. She also read “11-4” and noted
that Article 13 requires a Major Site Plan. She requested that the Planning Commission should not
only deny this but that they should send it back to Planning and Zoning for a more rigorous
assessment.

Jeri Lloyd lives at 9322 Rockfish Valley Hwy. She noted that she agrees with Ms. Flather. She noted
that she is also speaking for the Fox’s. She noted that they are very opposed to the entire project
including the new SUP for the restaurant. She noted that there has already been approval for three
other businesses for the property and that it is already turning into a large commercial business
development in an agricultural zone. She noted that Article 4 clearly states that commercial use is
discouraged. She asked how they could trust that Mr. Rath would build and maintain as is anticipated.
She noted that she does not believe he will do this. She noted that Mr. Rath stated he would build the
lodging by-right in a recent interview with the Nelson County Times but she does not see how he can
do this. She noted that they are also against any possible Conditional Use Permits. She also noted that
Mr. Rath plans on building 14 cabins and not just the 6 he initially applied for. She noted that he
wants to build them by-right. She also noted that Mr. Rath stated that the only time he would be
before a board again is for the restaurant or a possible future grocery store. She noted that the
majority of the neighbors do not want this in their neighborhood. She also noted that Mr. Rath has
never contacted her, her husband, or Mr. and Mrs. Fox regarding their concerns. She noted that he
uses intimidation, threat and whining to get what he wants. She quoted him saying “I don’t get
approval so I’m going to do it by-right”. She asked that the Planning Commission deny the request.
Philip DeJong lives at 305 Falling Springs Dr. He presented the following:
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Ms. Allen closed the public hearing at 7:47
Mr. Rath noted that there is no nano-brewery that is going in on the property and that it is one of the
compromises he made. He also noted that he is building $20,000 fences down the north side and
$15,000 down the west side among other compromises. He noted that he has not contacted every
neighbor directly but that he has met with the heads of the Rockfish Orchard subdivision and Philip
DeJong. He noted that he gets disturbed when people say that he is not a good neighbor. He noted
that he and Mr. Fox were cordial with each other when they were neighbors and that they might have
had two run-ins in three years. He also noted that he owns Wintergreen Winery and the Rockfish
Valley Inn and that no one has contacted those neighbors to see how he is as a neighbor.
Mr. Rath confirmed that he did talk to the paper and say that he would build lodging by-right because
it is allowed in the ordinance. He noted that some people have a different definition of rural and that
Afton is not rural. He noted that the southern part of the county has the stereotypical features of being
rural. He noted that Afton rezoned parcels to M-1 to try to get more industry to move into the county.
He explained that you do not put a subdivision in a rural area and that he is right next to the Rockfish
Orchard subdivision. He also noted that people that are buying homes and that live in Nelson County
need to know where to buy land to live on and develop. He explained that the County needs to adopt
a plan that shows where development is encouraged. He noted that he bought that land because it was
close to Silverback and another brewery. He also brought up a large subdivision advertised as going
in nearby and stated that it is not rural either.
Ms. Proulx noted that they need to solve the issue of it being a nonconforming structure before doing
anything else and that she would like to see something in writing from Phil Payne. Ms. Shackleford
noted that the building is nonconforming because it is about 62 feet from the center of the road and
not the required 75. Mr. Amante noted that this comes back to his concern of having a turn lane that
would widen the road. He recommended that they should strongly suggest that an applicant put in a
turn lane when they get within 10% of the amount of traffic that requires a turn lane from VDOT. He
also noted that he agrees with Ms. Proulx about needing to know whether the building is
nonconforming or not. Ms. Shackelford noted that she will request a written opinion from Phil Payne.
Ms. Allen noted that she believes Ms. Shackelford is right in her interpretation but that the ordinance
is not written well and that it can be construed either way.
Ms. Proulx noted that the last time she spoke to Jeff Kessler from VDOT, he noted that he wished he
knew the entire plan before he worked on it. She noted that he was concerned about the applicant
needing a turn lane in the future.
Mr. Harvey noted that when you go to article 11-1-4 it says “Whenever a nonconforming structure,
lot or activity has been changed to a more limited nonconforming use…”. He noted that when the
ordinance came out there could have been stores that were non-conforming but that this article exists
to remove non-conforming uses over time and that the use can only be more limited over time. He
noted that structures and activities are identical.
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Ms. Proulx made a motion that the Planning Commission request Sandra Shackelford to obtain
an opinion from the County Attorney on the application of Section 11 in reference to nonconforming structures. Ms. Allen seconded the motion.
Mr. Stapleton then asked that Ms. Shackelford provide a written request for input to the
County Attorney before he provides his input. Ms. Allen noted that she did not think this is
necessary because this came up with a previous applicant before. Ms. Proulx noted that it will
need to be noted that this decision be not confidential. Mr. Stapleton asked how this request
would be passed on to the County Attorney. Ms. Proulx noted that Ms. Shackelford could do
it in a letter. Mr. Amante noted that he would also like to know if the county can direct the
applicant to demolish the buildings if they are non-conforming. Ms. Proulx noted that it
needed to be asked if a more limited use was needed as well.
Ms. Flather asked if the public hearing could be continued if more information was coming in.
Ms. Allen noted that the public hearing had already been closed. Ms. Proulx noted that the
state code notes that there needs to be “at least one” public hearing. She noted that she is not
advocating for that now but she wanted people to know there is that option.
Mr. Rath asked what the difference between Anderson’s Grocery and this request is. Ms.
Proulx noted that the Anderson’s Grocery request was a rezoning with a concurrent Special
Use Permit and that the Special Use Permit had nothing to do with the non-conforming
building. Ms. Allen also noted that Mr. Rath’s request involves the possibility of a turn lane.
Yes:
Ms. Proulx
Mr. Stapleton
Mr. Amante
Mr. Harman
Ms. Allen
Mr. Harvey

No:
The motion passed 6-0.

Ms. Proulx motioned that they postpone any recommendation until they are in receipt of an
opinion from the County Attorney. Mr. Amante second the motion.
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Yes:
Ms. Proulx
Mr. Stapleton
Mr. Amante
Mr. Harman
Ms. Allen
Mr. Harvey

No:
The motion passed 6-0.

 Rezoning #2018-04 with concurrent Special Use Permit #2018-12 – Bed and Breakfast, Class A
Ms. Shackelford presented the following information:
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Ms. Proulx asked when there is a Rezoning with a concurrent Special Use Permit if they can receive
two separate applications. Ms. Shackelford confirmed that this was possible and would be done in the
future.
Ms. Carole Ann Johnson owns the property at 128 Treetop Loop in Schuyler. She noted that she
purchased the house about 1.5 years ago and that she wishes to continue Earl Hamner Jr’s legacy. She
noted that they currently do tours and events but that there is nowhere for the cast members of the
Walton’s TV show or for tourists to stay when they come to the area. She noted that their goal is to
have a replica of the Walton’s house that will have 5 bedrooms and 6 bathrooms and that her main
tour guide will be staying in one of the bedrooms with her husband and will act as a full-time
innkeeper.
She noted that most guests are from ages 50-80 and that they don’t expect any noise complaints. She
noted that there will hopefully be a grand opening in October and the cast members will hopefully be
coming as well. She explained that there won’t be any large signs or obtrusive lighting. She noted
that a neighbor, Ms. Emily Hunt, noted that she is concerned about an old grave yard on the property.
Ms. Johnson explained that they would put a white fence around the graveyard to prevent people
from going there. She also noted that Ms. Hunt is the only neighbor to come to her with concerns.
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Ms. Proulx noted that in the narrative it says that the museum will bring additional tourism to
Schuyler but that it also says later on that it will not affect traffic patterns. Ms. Johnson noted that
there will be 5 rooms that would equate to about 5 additional cars and that it would not change traffic
that much. She confirmed that there would be a guide that lives in the house full time. She also noted
that she is supporting local services and goods.
Ms. Allen asked how many people are drawn to the cast events. Ms. Johnson noted that when they
had Richard Thomas, 3500 people show up and that when they were able to have 15 cast members
around 5000 people show up. She noted that usually there are around 3 cast members and that they
sold 60 tickets the last time they had that.
Chair Allen then opened the public hearing at 8:19 PM.
Chair Allen then closed the public hearing at 8:19 PM.
Ms. Proulx noted that she received a call from Ms. Emily Hunt today and that she has had bad
experiences with a nearby store and that she would appreciate conditions being placed on this
property in the case that it be sold. Ms. Shackelford noted she would need to look into events to see if
they would be considered a standard accessory use or not. Ms. Proulx noted that events were likely to
be based at the museum across the street and not the house.
Ms. Allen asked who the closest property owner was. Ms. Proulx noted that she believed it was the
museum and Ms. Hunt.
Mr. Harvey asked why it had been rezoned to Business in the first place. Ms. Shackelford noted that
she wasn’t sure. Mr. Amante asked why it had to be rezoned to R-2 from B-1. Ms. Shackelford noted
that a Bed and Breakfast can only exist in B-1 if it is in an existing house. Ms. Proulx asked if she
could have a by-right boarding house or hotel/motel. Ms. Shackelford noted that someone wouldn’t
be able to live on the property full time. Ms. Proulx noted that she’s not sure that someone couldn’t
live there. Ms. Shackelford referenced that it specifically says a hotel is not a residence and read the
definition for motel in the ordinance. Ms. Allen asked if that meant that a guest could not use it as a
residence and that it isn’t in reference to a caretaker using it as a residence. Ms. Shackelford noted
that because they have separate definitions for these uses in the ordinance then they need to use the
use that most closely matches the proposal. Mr. Stapleton asked if this made a difference in the
number or type of events that they could have. Ms. Shackelford noted that B-1 allowed category 1
and 2 events.
Ms. Allen asked what the building code says for commercial vs. residential. Ms. Shackelford noted
that it is based on the number of rooms.
Carlton Ballowe lives at 19218 Thomas Nelson Highway in Faber. He noted the plans are currently to
build it as a single family residence with 5 rooms and that if they were to make it commercial then it
would be prohibitively expensive to build it to those standards.
Ms. Shackelford noted that if someone would be living there the whole time and it would be
considered a single family dwelling then it would need to be classified as a bed and breakfast.
Mr. Harman made a motion to recommend approval of Rezoning 2018-04. Mr. Amante
seconded the motion.

Draft: 01/23/2019
Final: 2/27/2019
Yes:
Ms. Proulx
Mr. Stapleton
Mr. Amante
Mr. Harman
Ms. Allen
Mr. Harvey

No:
The motion passed 6-0.
Ms. Proulx asked if the applicant would have a problem with there being no outdoor amplified music
allowed. Ms. Johnson said there would be no issue. Ms. Proulx asked what the law was for
graveyards. Ms. Shackelford noted that it can’t be disturbed. Mr. Harvey noted that there has to be
access available to family members.
Ms. Proulx made a motion to recommend approval of Special Use Permit #2018-12 to the
Board of Supervisors with the following conditions:





That there be no outdoor amplified music.
That all exterior lighting be fully shielded and no light trespass will be permitted on
adjacent properties. All light fixtures will meet professional standards for fully shielded,
full cut-off fixtures designed to protect the dark night sky. Parking lot light poles shall
be limited to 18’ in height.
And that the site plan be developed in substantial conformance with the site plan and
other plans submitted with this request.

Mr. Harman seconded the motion.
Yes:
Ms. Proulx
Mr. Stapleton
Mr. Amante
Mr. Harman
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Ms. Allen
Mr. Harvey

No:
The motion passed 6-0.

Other Business:
 Major Site Plan #2018-02 – Rockfish Valley Events
Ms. Shackelford noted that this request is for the three-unit building that has already been approved
by Special Use Permit. She noted that there would need to be a few edits before she is able to give it
final approval but that it is up to the Planning Commission to decide if they would like to approve it
with conditions. She noted that the following would need to be added:










Signature lines for agency approvals.
Adding Shirley McGatha’s information as an adjoining property owner.
Adding a note or showing the proposed fence on the western property line.
Location of signs.
Landscaping being shown on the E&S plans.
For the building that was going to be the Blue Toad, it needs to renamed as ‘Existing Building’.
A note added that makes it clear that the ‘Proposed future development building will not be
approved with the approval of the site plan.
The cabins would need to be removed.
The letter of approval with conditions would need to be added.

Mr. Harvey noted that they should not vote on a document unless it’s the final document. Ms. Proulx
agreed because the site plan shows extra things. Ms. Shackelford asked if the Planning Commission
would like the applicant to resubmit with these revisions. Mr. Harman noted that he is lost as to what
they are voting on with the site plan as it is. Mr. Amante noted that they should make sure that it is up
to DEQ standards first. He also noted that if there is intent to add another structure whether it is byright or not that it be represented on the site plan. Ms. Allen noted that she understands that
everything needs to be on the site plan for VDOT and DEQ approvals. Ms. Shackelford confirmed
that the site plan needed to include E&S so that the E&S manager can approve it.
Mr. Todd Rath is the applicant, he lives at 121 Wood House Ln. He noted that a cover sheet might
help to make everything clearer. He noted that he needed to include all the extra information for other
agencies to approve it. Mr. Amante asked if Mr. Rath is now considering a Bed and Breakfast and
that the cabins would not suit that. Mr. Rath noted that the cabins could classify as a Bed and
Breakfast type B and does not specify that the residence needs to be a single family dwelling. Ms.
Proulx quoted from the ordinance for Bed and Breakfast, Class B “transient lodging provided within
a single family dwelling and/or one or more structures that are clearly subordinate and incidental to
the single family dwelling, having not more than ten (10) guest rooms in the aggregate”. Mr. Amante
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quoted the following definition from the Zoning Ordinance for a detached single family dwelling “A
building arranged or designed to contain one (1) dwelling unit”.
Mr. Harvey asked if there was a limit for the amount of structures that can be built on a parcel. Ms.
Shackelford noted that there is a limit to the number of dwelling units but that she is not sure that
there is a limit to the amount of structures.
Ms. Proulx asked if the applicant still needed to merge two of the parcels. Ms. Shackelford noted that
this would need to be done before she gave final approval to the site plan.
Ms. Proulx asked what was referenced as the ‘southern lot’. Mr. Rath noted that the ‘southern lot’ is
the southern parcel of the two parcels involved in the request.
Mr. Harvey asked if they reboundried the land at one point. Mr. Rath noted that they did cut into the
land to before he bought it for some reason related to entrances.

Board of Supervisors Report:
Mr. Harvey noted that he had nothing to report.

Adjournment:
Ms. Proulx made a motion to adjourn the meeting at 8:57 pm. Mr. Amante seconded the motion. The
motion was passed with a vote of 6-0.

Respectfully submitted,

Emily Hjulstrom
Secretary, Planning & Zoning

