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NELSON COUNTY BOARD OF ZONING APPEALS 
December 3, 2018 

MEETING MINUTES 
 
Present: Gifford Childs, Ron Moyer, Mary Kathryn Allen, Carole Saunders and Angela Jones  
 
Staff: Sandy Shackelford, Director, Planning & Zoning, and Emily Hjulstrom, Secretary 
  
Call to Order:  Ms. Allen called the meeting to order at 6:00 P. M. in the Auditorium at Nelson County 
Middle School. There were five members present to establish a quorum.  
 

 

Ms. Angela Jones made the above motion with Mr. Gifford Childs providing the second. 

 

The vote was: 

Aye: 

Mary Kathryn Allen 

Angela Jones 

Gifford Childs 
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Ron Moyer 

Carole Saunders 

 

Nay: 

 

 

Ms. Allen reconvened the meeting at 7:07 pm.  She made a motion to come back to order and that the 
BZA only discussed what they went into closed session for. Ms. Saunders seconded the motion. The BZA 
voted to approve the motion with a vote of 5-0.  

 

The vote was: 

Aye: 

Mary Kathryn Allen 

Angela Jones 

Gifford Childs 

Ron Moyer 

Carole Saunders 

 

Nay: 

  

 

Approval of Minutes (November 5, 2018): Ms. Allen asked for any changes or corrections on the 
minutes.  
   

Mr. Moyer made a motion that the meeting minutes be approved. Ms. Saunders provided the 
second; the motion was approved 5-0. 

 

 

Variances 2018-07 – 2018-10 

Ms. Allen then read from the following public hearing guidelines: 
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Ms. Allen confirmed that the variances were advertised correctly in the paper and that the notifications 
online were also correct. The only issue was that one map was wrong with the packet initially provided 
to them but they had the information all along and that it is now correct.  

 

Ms. Shackelford then provided the following staff report: 
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Ms. Allen noted that they would hold a public hearing for speakers wishing to refer to all variances at 
once:  

The applicant Felix Sarfo-Kantanka, is the general affairs manager with Dominion energy in Nelson 
County. He presented the following information: 
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Ms. Allen noted that they would hold a public hearing for speakers wishing to refer to all variances at 
once:  

Suzanne Latchford lives at 154 White Cedar Rd, Barbersville, Virginia. She owns the property at 8 Starvale 
Ln and adjoins the property owned by Gillis Rogers at 1434 Starvale Ln. She noted that the Atlantic Coast 
pipeline is seeking a variance on his property with application 2018-008. She noted that Nelson County 
was completely cut off by the flooding of hurricane Camille and that it devastated Nelson County. She 
explained that at the time they thought that hurricane Camille was the hurricane of the century but that 
today it is not true as demonstrated recently by hurricane Florence. She noted that the fourth national 
climate assessment report was released November 23, 2018 produced by 14 federal agencies and 
departments. She noted that the report states that the continental United States temperature has 
increased 1.8 degrees over 100 years and that the oceans have raised 9 inches. She noted that all regions 
will be affected by climate change, natural gas, and that the intensity of hurricanes will increase. She noted 
that article 10.2 in the zoning ordinance (in regards to floodplains) is what the ACP is seeking a variance 
against. She noted that we have to be prepared for more flooding and more rain. She noted that the BZA’s 
only option is to deny all of these variance requests.  

 

Lee Giehl of 3091 Spruce Creek Ln in Nellysford, VA. He explained that he is a representative for his 
family that lives on the farm at that address. He explained that three generations have been born and 
raised on that farm. He noted that the applicant’s presentation had many things that could be argued. 
He noted that natural science was used in the making of this ordinance and that this request is for profit. 
He noted that any vote in support of this variance would be from an ignorant or corrupt person.  

 

Sharon Ponton lives at 8260 Thomas Nelson Hwy in Lovingston. She noted that the ACP does not 
currently have water crossing permits in Virginia, North Carolina, or West Virginia because they were 
suspended by the Army Corps Engineers. She also noted that they do not have an air permit for the 
compressor station in Buckingham County. She recommended that the Board wait until the ACP acquire 
those permits before voting on the variances. She noted that the first ACP meeting in the county that 
she attended had tables where she could ask why the pipeline was going through Nelson County with 
the history of Hurricane Camille. She explained that the people at the meeting were unaware of the 
hurricane and that they were shocked that it was not addressed before. She noted that the ACP did 
move the pipeline but that it is still a danger to nearby creeks and rivers. She asked the BZA to deny all 
of the permits.  She also referenced a TV commercial from All-State Insurance that states “500 year 
storms, you’d think would only happen once every 500 years.” but then one guy responds in the 
commercial that there have been 26 500-year storms in the United States in the last decade. She asked 
the BZA to deny the variance requests. 

 

Gail Troy lives at 3036 Dutch Creek. She asked the BZA to deny the permits because of Hurricane 
Camille. She noted that she moved to Nelson County in 72, 3 years after Hurricane Camille, and that 
people were still recovering from it. She noted that disasters like this happen and that putting a large 
pipeline under 5 feet of dirt is dangerous. She noted that it took that much water to make the James 
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River run backwards. She explained that disasters like this are becoming more and more common. She 
also noted that pipelines explode and that a pipeline that large and full of explosive gas could cause 
something extreme. She noted that the county adopted flood plain regulations for good reason and that 
it shouldn’t be changed for a for-profit business.  

 

Eleanor Amidon lives at 931 Tanbark Dr. n Afton. She read from the following: 
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Darlene Spears lives at 2215 Spruce Creek Lane. She noted that she was one of the 11 land owners that 
ACP tried to get variances from a year ago. She noted that she did not give ACP the authority to ask for a 
variance on her land. She noted that the BZA understood that and dismissed that request at the time. 
She suggested that the BZA do the same for these variances because they were not applied for by the 
owners. She noted that she is concerned the ACP will seek another variance on their property in the 
future and that the BZA’s decision on these four variances could impact her property. She encouraged 
the BZA to consider the wording for the easements on these four properties because having an 
easement does not equate to ownership of property in Virginia. She explained that hazardous materials 
are strictly banned from FEMA designated flood plains and that this pipeline should not be an exception. 
She noted that the county should not make an exception to the flood plain ordinance and endanger the 
citizens of Nelson County.  

 

Marilyn Shifflet lives at 4436 Rockfish Valley Hwy. She noted that floodplains are valuable sources for 
ground water recharge and service natural water filters. She noted that Nelson County’s population is 
largely served by private wells and that disturbance to the flood plains are a concern for everyone. She 
also noted that ACPs plans are almost identical to those for Mountain Valley Pipeline. She noted that 
she has watched the construction very closely through contact with residents along the route of the 
Mountain Valley Pipeline and that it has been plagued with failed best practices for Erosion and 
Sediment Control. She noted that MVP and DEQ often site unusual rain events as cause of repeated 
failure of plans that resulted in repeated damages of streams, adjacent properties, and road closures. 
She noted that the baseline units to develop these standards might not apply to the mountains and 
valleys of Virginia. She explained that in a recent case a 40’ section of pipeline washed away onto a 
farmer’s field and caused damage to his property. She noted that flood plain variances have been 
requested in 7 Virginia jurisdictions. She noted that Nelson County has the most flood plain crossings 
(11). She added that Nelson County likely has the most prevalent flooding history of any of these 
districts. She explained that she doesn’t believe that an earnest effort was made in finding alternative 
routes. She noted that the 4.5 miles of proposed floodplain crossings in Nelson County constituted 
about 18% of the total. She noted that the engineering “no-rise” certificate does not suggest that the 
ACP has done a scour analysis at the stream crossings associated with these floodplain sites. She noted 
that without scour analysis it is questionable if they are meeting the mark of 5 feet below the surface. 
She also noted that the applicant stated in their application that they will not anchor under the stream 
beds. She noted that in the spring of 2015 West Virginia experienced 8 ruptures of pipelines at stream 
crossings. She noted that these pipelines were small and only one incident resulted in explosion and 
evacuation of nearby residents. But, she noted that news sources pointed out that rain was typical for 
that time of year. 

 

Helen Kimble of 96 Wildwood Trail. She is reading the comments from Daniel Corbin:  
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Peter Agelasto lives at 511 Rockfish Valley Hwy and is speaking on behalf of the Rockfish Valley 
Foundation. He invited the members of the BZA to go to the Rockfish Valley Foundation to look at the 
historic resources that would be impacted by the pipeline. He noted that the project has 12 crossings of 
floodplain in the county and not 11. He noted that the four variances tonight could disenfranchise the 
other eight. He noted that it makes sense to consider the whole project at once. He noted that courts 
and the Army Corps of Engineer stated that no work could be done until further direction. He noted that 
it does not say ‘construction’ but it says ‘work’. He noted that he spoke with a man at the Norfolk 
District of the Army Corps of Engineers and that he is compiling information. He noted that the BZA 
should not take any action until all 12 crossings are applied for with plans.  

 

James Bolton lives at 312 Perry Lane on Davis Creek. He noted that since June 7th of this year there have 
been at least two nearby pipeline explosions. One explosion being near Mountainsville, West Virginia 
involving a pipeline that had only been in service for five months and one that occurred three months 
later in Beaver County, Pennsylvania following heavy rains and with a pipeline that had only been in 
service for one week. He noted that in both cases the cause was determined to be earth movement or 
land slide. He noted that soil slippage following heavy rainfall can also happen in low land flood plains as 
well as steep slopes. He noted that movement like this in a flood plain can also be damaging to the 
pipeline. He noted that in 1969 this was seen with Hurricane Camille and that the floodplains today are 
basically defined from that event. He noted that the climate change could increase the frequency of 
events like this. He also noted that with each additional event, future events become more likely. He 
noted that the board must determine that this construction would not affect public safety. He noted 
that this pipeline would add a whole new level of risk to public safety during future flooding events. He 
urged the Board to deny the requests.  

 

Ronald Enders lives at 395 Goodwin Creek Trail. He read from the following:  
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Joyce Burton lives at 82 Wild Orchard Ln. She is speaking on behalf of Friends of Nelson. She read from 
the following: 
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Ann Buteau lives at 6556 James River Rd. She noted that her comments are on behalf of Richard G. 
Averitt and read from the following: 
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Barbara Fuhrman lives at 215 Flying Eagle Court. She read the following information:  
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Ms. Fuhrman also noted that a month ago she saw a 3 foot wide boulder flying down her part of the 
river and an entire oak tree that was forced into the bank of the river resulting in a giant hole. 

 

Douglas Wellman and his wife live at 776 Laurel Ln. He noted that this is very near where Rte 29 crosses 
the Rockfish River and that this was one of the most devastated sites during Hurricane Camille. He noted 
that in the last two decades there have been over 11,700 incidents of failure for gas transmitting 
pipelines like the ACP. He noted that in January of 2018 at the dedication of the 36” diameter Leach 
Xpress Pipeline in West Virginia the president of Trans Canada said “This is truly a best in class pipeline 
and we look forward to many years of safe reliable and efficient transmission on behalf of our 
customers.” He noted that 6 months after he said this the pipeline ruptured and exploded due to land 
subsidence. He noted that heavy rains increase the chance of soil subsidence. He also noted that the 
Fourth National Climate Assessment states “Extreme rainfall events have increased in frequency and 
intensity in the South East and there is high confidence that they will continue to increase in the future.” 
He noted that Nelson County’s flood plain ordinance was enacted to protect the county’s floodplains for 
the benefit of all of us. He asked for the BZA to deny the variance requests.  

 

Deborah Kushner lives at 776 Lyons hollow. She noted that the higher standards of our current flood 
plain ordinance specifically prohibit the uses that the ACP plans to push through. She noted that the ACP 
representative said that there will be no profile of the pipeline when it is 5 feet underground. She noted 
that having an impervious pipeline 5 feet under the edge of the soil will not allow the soil to absorb the 
excess water. She noted that water velocity will increase because there is no floodplain to act as a sink. 
She noted that she just returned from spending several days along the Mountain Valley Pipeline route 
and encouraged others to see the devastation that occurs there. She noted that the flood plain 
ordinance was adopted for very good reasons. She noted that there are many reports of failures along 
other similar pipelines. She urged the BZA to honor Nelson County’s horrific experience with Camille and 
to protect Nelson County. 

 

Ben Cunningham lives at 171 Joshua Ln. He noted that he grew up in Nelson County and plans on staying 
in Nelson County after traveling to many other places. He noted that he also owns a business at the 
same address. He noted that he has not seen any other commenters mention the increased flow rate or 
velocity of flow that would occur in these floodplains from the newly cleared right of ways on the steep 
slopes. He noted that they would contribute to sheet flow of water, more sediment, and higher 
likelihood of slope failure. He noted that many of the pipes purchased by ACP have sat for over a year 
past their manufacturer Durabond’s recommended storage date. He noted that when a manufacturer 
tells you not to keep something out in the sun or rain then you should not use it for an integral energy 
corridor after doing so. He noted that him living in Nelson County is not contingent on this pipeline not 
being built but that he would like Nelson County to stay as safe as it has been.  

 

Connie Brennan lives at 524 Buck Creek Ln. She thanked the BZA for their service and noted that she had 
also served Nelson County for several years. She noted that Nelson County is blessed with clear and 
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clean water and beautiful mountains, hills, and floodplains. She explained that these need to be 
protected for future generations. She noted that the ACP and Dominion do not care about the residents 
of Nelson County. She noted that pipelines passing through Nelson County’s streams with toxic and 
combustible natural gas are not acceptable to anyone except those with money clouding their vision. 
She noted that not one person, business, or organization in the county would have access to this natural 
gas and that there are better alternatives for energy. She noted that when she was on the Board of 
Supervisors that they, the Planning Commission, the Zoning Director, and members of the public worked 
very hard to make sure the revised current ordinance met their mandate to protect the health, safety, 
and welfare of the residents of Nelson County. She noted that she personally read numerous other 
ordinances, attended workshops, and consulted with many people that knew much more about the 
pipeline than she did. She also noted that she met regularly with former Planning and Zoning Director 
Tim Padalino to craft the document for approval by the Board of Supervisors. She noted that the goal 
was to create a document that did not just address the issues of today but to consider the issues of the 
future as well. She explained that she believes the BZA was advised that denying these requests would 
cause the ACP to appeal the decision and that would cost the taxpayers a lot of money for legal 
representation. She noted that the county would see nothing but heartbreak from the pipeline and that 
she sees no better reason for taxpayer money than to protect the precious resources of the Earth.  

 

Ernie Reed lives at 971 Rainbow Ridge Rd. and is speaking tonight as a private citizen. He noted that the 
applicant lacks standing to request the variances because possession of an easement does not 
constitute ownership for application. He also noted that last month the U.S. Army Corps of Engineers 
suspended their nationwide permit 12 for the ACP to cross over 1500 streams across three states 
(including all floodplain crossings in question). He noted that the applicant at this time has no federal or 
state permits to cross any water bodies and therefore does not have standing to apply for these 
variances. He noted that executive order 11988 requires federal agencies to avoid to the extent 
possible, both long and short term adverse impacts associated with the occupancy and modification of 
floodplains and to avoid direct and indirect support of floodplain development where there is a 
practicable alternative.  He noted that currently there is a lawsuit pending on behalf of Friends of Nelson 
regarding insufficient evaluation of alternatives. He noted that until the court has ruled in sufficiency of 
alternative route analysis, it can’t be determined that the applicant has made or analyzed a practical 
alternative that avoids flood plains in Nelson County. In addition he noted that no risk analysis has been 
done regarding these variances granting proposals to cross floodplains in Nelson County. He noted that 
FEMA is currently undertaking a watershed analysis of the Rockfish River and James River watersheds 
and in generating information critical to risk analysis regarding pipeline construction through Nelson 
County’s floodplains. He noted that a FEMA compliant analysis report should be completed on the 
project prior to application for the variances. He noted that it’s impossible to tell if there are any threats 
to public safety in the absence of this analysis. He noted that the cost of ACP is reported to be 
approaching $7 billion and an additional $1 billion in straight profits. He noted that this cost of over $1 
billion will be passed off to rate payers who are being asked to bear the cost. He noted that the ACP has 
created a drop in property sales and values and on land uses which are economic nuisances.  He noted 
that the impacts to roads and other inconveniences to communities during construction as well as the 
impacts to waterways during construction and the continuous presence of hazardous material in 
Violation of Article 10 of the Nelson Count Zoning Ordinance.  
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Variance 2018-07 

 

Eleanor Amidon lives at 931 Tanbark Dr. She read the following information:  

 

 



Draft 12-03-2018 
Final 05-06-2019 

Variance 2018-08 

 

 

Variance 2018-09 

 

Wisteria Johnson lives at, and noted that her sister Elizabeth Miles is a landowner at, 2016 and 2512 
Wheeler’s Cove Rd. She noted that Falls Run Creek runs through their land. She explained that she has 
had 67 years of witnessing events in the county. She pointed out that all three of the flood zones in 
Variances 2018-09 and 2018-10 are at the foot of mountains. She noted that placing a pipeline near her 
in the flood plain increases the chance of flood damage and would affect their lives and potentially trap 
them from leaving or going to their home. She noted that she has witnessed rapid rushing waters from 
their mountains and that with global change and predictions of more rainfall she is frightened. She 
explained that these waters have dug 2-3’ holes in their road as well as dislodging road pipes. She noted 
that she understands the BZA’s difficult position but that she asks them that if they are prone to error 
that they error on the side of Nelson County and not the ACP. 

 

Janice Jackson lives at 6438 Laurel Rd. in the Dutch Creek area. She noted that she is in close proximity 
to 2018-09 and 2018-10. She explained that she is part of the Dutch Creek Agricultural Forest district 
that also borders these flood plains. She noted that one of the criteria to be evaluated when issuing a 
variance is that this should not be of substantial detriment to nearby properties and that the granting of 
the variance will not change the character of the area. She explained that this is not possible for the 
pipeline. She noted that she is in strong opposition to these variances being granted. She noted that the 
standards listed in 10.14F of the Floodplain Ordinance state that in a special flood hazard area even a 
slight chance of flooding poses too great a threat to public health, safety, and welfare. She noted that 
the steep slopes add to the likelihood of sediment and mud in the flood plain. She also provided the 
following photos: 
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Judith Wright lives at 1315 Dutch Creek Ln in Shipman. She presented the following information: 
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Susan McSwain lives at 3254 Dutch Creek Ln. She read from the following information: 
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Robert McSwain lives at 3254 Dutch Creek Ln. He read from the following information: 
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Eleanor Amidon lives at 931 Tanbark Dr. She read from the following information:  
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Jim Troy 3036 Dutch Creek Ln. He presented the following information: 

 

 

Variance 2018-10 
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Mr. Shreve noted that Leah Young with KCI Engineers is here and should speak before the BZA closes the 
public hearings.  

 

Leah Young is from KCI engineers that serves as the technical review for the BZA. She read the following 
notes: 



Draft 12-03-2018 
Final 05-06-2019 



Draft 12-03-2018 
Final 05-06-2019 

 

Ms. Allen then closed the public hearing. 
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Mr. Childs stated that he cannot support the variance requests and that he is troubled by the last 
minute conditional request proposal. He explained that he does not feel like the presentation from the 
ACP representatives listed any other than their opinions. He noted that the factors not referring to the 
floodplain do not matter in this case.  

Ms. Saunders thanked everyone for coming out to voice their concerns and explained that she grew up 
in Nelson County and loves it very much. She noted that the BZA would be approving a conditional 
variance approval with the conditions stated by Ms. Leah Young. She noted that she has concerns about 
the monitoring process. She noted that she is aware of the debris from the wood cutting and the way 
that the streams would be altered and that it is a real concern for her.  

Mr. Childs made a motion to deny the request for variances 2018-07, -08, -09, and -10 on the grounds 
that insufficient evidence has been provided that the applicant can meet the flood plain ordinance 
requirements. Ms. Saunders seconded the motion.  

 

Yes: 

Gifford Childs 

Ron Moyer 

Carole Saunders 

 

No: 

Mary Kathryn Allen 

Angela Jones 

 

The motion passed with a vote of 3-2.  

 

- Discussion of the Special Use Permit section of the Zoning Ordinance: 

Ms. Shackelford noted that at the November 5th, 2018 meeting the BZA had discussed the standards for 
vesting or establishing a special use permit and specifically the requirement that construction be 
commenced within a year if no other time was given by the Board of Supervisors on approval of the 
Special Use Permit. She explained that she has put together a few options for the BZA to discuss and 
presented the following: 
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Ms. Shackelford also noted that Ms. Shelby Bruguiere (not present) suggested the possibility of changing 
the expiration from one year to two years.  
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Mr. Childs noted that he thinks the simplest solution is to extend the expiration date from 12 months to 
24 months. Ms. Shackelford noted that the issue with this is that the applicant could then sit on the 
permit for almost two years before beginning construction. Ms. Allen noted that she agrees that 12 
months sounds like a lot of time but that it does take some state agencies a minimum of 45 days to get 
back to an applicant. She proposed changing it to 18 months to allow for a more time for applicants to 
work with state agencies. Ms. Saunders noted that the Board of Supervisors should treat permit 
applications case by case and give each one an expiration appropriate to it. She noted that it should be 
clarified to the applicant exactly how much time they have until it expires and that there should be an 
option to do an 18 month permit if the applicant feels that they will need an extension.  

Ms. Saunders noted that she agrees that 18 months is good but that they should review existing SUPs 
that may or may not have expired. Mr. Childs agreed. Ms. Saunders noted that they need to clarify what 
‘construction’ means. Ms. Shackelford noted that she will check the state code to verify that they are 
able to change the expiration time to 18 months if that is something the BZA would like to explore 
doing. The Board decided to have Ms. Shackelford write up a more formal proposal.  

Ms. Jones made a motion to adjourn the meeting at 9:18 PM. Mr. Childs seconded. All approved except 
Ron Moyer (who had to leave a few minutes earlier). 

 

Respectfully submitted,  

 

Emily Hjulstrom 


