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Nelson County Board of Zoning Appeals
MEETING AGENDA:
April 6th, 2021
7:00 P.M.
General District Courtroom
84 Courthouse Square, Lovingston, Virginia

I.

Call to Order

II. Approval of Minutes –
a. March 2nd, 2021
III. Public Hearing
a. Appeal by Brandon Stark of Zoning Violation #2020-06
IV. Other Business
a. Variance #2020-01 – Luscomb
V. Next meeting to be determined

Nelson County Board of Zoning Appeals
Meeting Minutes
March 2nd, 2021
Present: Chair Mary Kathryn Allen and Board Members: Gifford Childs, Carole Saunders, Shelby
Bruguiere, and Angela Jones
Staff Present: Dylan Bishop, Director and Emily Hjulstrom, Planner/Secretary

Call to Order: Chair Allen called the meeting to order at 7:00 P. M. in the General District Courtroom,
County Courthouse, Lovingston.

Review of meeting minutes:
Mr. Childs made a motion to approve the minutes from the Jan 4th, 2021 and Feb 3rd, 2021 meetings.
Ms. Jones seconded the motion.
Yes:
Mary Kathryn Allen
Gifford Childs
Carole Saunders
Angela Jones
Shelby Bruguiere

Variance #2020-01 Luscomb:
Ms. Bishop presented the following information:
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Chair Allen read the following public hearing guidelines:
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Mr. Harris Luscomb lives at 131 Mimosa Ln. He explained that he and his wife are asking to reduce the
required setback of 75’ from the center of the road to 50’ from the center of the road. He noted that the
statute provides that the Board must grant a variance to alleviate a hardship due to a physical condition
relating to the property. He explained that there are two primary physical conditions that together
create the hardship. the first being the increasing slope down the two track lane, which increases as you
move away from the lane and sharply increases after 100’ at 23-25%+. The second condition being the
heavy drainage that is focused on this lot. He explained that drainage flows about 600’ down Mimosa Ln
and then pools and overflows onto their lot. He noted that drainage flows from the south facing portion
of the field and gathers through a culvert and then onto the parcel. He asked if the Board would like to
see the video of the rain in January again, the Board noted that they recalled the video. He noted that to
disperse the flow and prevent erosion, they would need to build their foundation on the first floor
somewhat higher than the level of the two track. Doing this would also help to prevent flooding. He
explained that creating a deep enough basement would be problematic and very expensive, as well as
exacerbate erosion issues. He added that meeting the setback would require them to push the septic
field back 25’ where the grade gets to be about 23 -25%. He explained that it is the drainage problem
combined with the slope of the lot that provides an issue that the two neighboring lots do not have. He
added that Rick Lawrence, their road maintenance supervisor for 30+ years, has told him that the two
track by their lot is one of his biggest drainage issues. He noted that with the 75’ setback it is more
difficult to divert the water around the house effectively during a hard rain, and may not even be
possible due to the higher velocity and pressure. He added that the increased volume and velocity of the
drainage increases the likelihood of damage and leaking. He explained that a 50’ foot setback would (per
the builder and the septic systems soils engineer) would significantly alleviate the potential damage
from water drainage and allow for a better, safer, more effective and efficient septic system.
Ms. Saunders asked if this would be a permanent residence or a second home. Mr. Luscomb explained
that his wife has repeated pneumonia and bronchitis and that with Covid-19 they have been in Virginia
all year. He noted that they would like to build this home as a single floor so that they could live there
most of the year and then live in Florida for the coldest months of the year. Ms. Saunders asked why he
didn’t build on the other two vacant lots he owns. He showed that those lots are set up as a horse farm
and are very steep, he hopes that someone that keeps horses would want to buy their existing home
and the adjoining lots.

Chair Allen opened public hearing at 7:15 PM

Rick Lawrence is the road maintenance supervisor for the New Land subdivision, and lives at 116 Gasp
Lane. He was asked to write a letter when Mr. Luscomb applied for the variance. He noted that he was
not aware that Mr. Callahan would object to the application at the time. He added that it seemed like a
valid idea to build closer to the road where it drops off. He explained that he feels he overstepped in a
decision he didn’t have anything to do with. He added that he sees the drainage issue as a nightmare.
He noted that he lives on Lot 11R and where the top soil meets the clay are little streams. He explained
that his grade isn’t very steep and he doesn’t have a particularly focused drainage issue but that he still
had to drain underneath his own garage because of the way the ground water runs along the top of the
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clay. He added that he has 50% of the drainage issue that Mr. Luscomb’s lot has. He noted that it
seemed logical to him for Mr. Luscomb to have a variance but that he didn’t check with Mr. Callahan
first.

Tom Callahan lives at 353 Mimosa Ln. He explained that it is a part time residence but will likely become
their full time residence within a year. He added that he lives and has a business in Florida that he plans
on selling so that he can retire and live on Mimosa Ln full time with his wife and dog. He noted that he
has had family out to visit him several times and that his nephew is interested in buying one of his
adjoining parcels. He noted that his issue is that he doesn’t believe the variance would be legal. He
noted that the field works company that helped Mr. Luscomb locate the septic, pointed out that there
are alternatives down the lot. He added that Charlottesville Builder wrote in his letter that “While
drainage can be addressed with grading and other measures, having the home 50’ from the road would
help with the sheet flow from the slope and the flows from the culvert pipe that crosses under Mimosa
Lane onto the parcel.” Mr. Callahan showed that his open field across from 17R is about 1700 to 1704
elevation and that it slopes downward as you go away from 17R. He noted that the culvert is on the
eastern edge of 17R and that there is plenty of space for the Luscombs to put their house and meet the
setback. He noted that he talked to some builders and that they suggested the issue can be addressed
with a continuation of the culvert down through the property. He noted that Mr. Luscomb refers to the
slope as 23-25% and added that on USGS you can go 300’ off Mimosa Ln at 17R and see that from 300’
to 400’ the slope is still under 15%. He noted that the same elevations can be taken off of Google Earth.
He added that the slope is probably 12-15% on lots 1R and 2R where the grass area is. He added that
Mr. Luscomb said that it could be used for horses but that they rented the barn to somebody who had
horses there 5 years ago for about 3 months but that there have not been horses there since. He
explained that he does not think there is a hardship.
Ms. Saunders asked what he meant in his email to Mr. Luscomb when he said “Additionally, there is an
issue that would relate to the overall site plan design, layout and construction orientation on the lot
relating to utilization and particularly to vehicle ingress, egress, and vehicle turnaround area”. Mr.
Callahan explained that the sketch he saw of the house being 50’ from the center of the road showed
that the ROW was 25’ from center and that the road is about 9’ wide. He explained that the front of the
house being 50’ from center would be about 45’ and that a large rural vehicle like a pickup truck is easily
20-22’. He further explained that a lot of times people park side by side when their houses are closer to
the road and that the ordinance doesn’t mandate where the parking has to be. He added that this
means that cars can be backing out into Mimosa Ln and that it can be an issue. He noted that Mr.
Luscomb had said he didn’t plan on doing that, but that the variance would carry to the next property
owner and he does not know what they will do. He added that Mimosa Ln is a gravel road and that he
doesn’t know what a two-track lane is.
Ms. Saunders noted that from what she read, it was a 50’ ROW with a 7’ roadway. Mr. Callahan noted
that it was 9’. Ms. Saunders asked what the problem was. Mr. Callahan explained that if his family
members bought his adjoining parcels then they would want to get the same variance due to drainage
issues and slope on their parcels. He explained that the culvert is not a permanent structure and that it
can be moved or lengthened. He noted that he does think that any of these lots can have a house built
on them that meets the 75’ from the center of the road setback. He added that probably 50% of the
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homes in New Land are built with the same or worse topographical conditions and drainage issues. He
explained that these issues are regular to every lot. Ms. Saunders noted that the shape of the lot
influences their decision as well and that Mr. Luscomb’s is more of a triangle where Mr. Callahan’s is a
rectangle. Mr. Callahan explained that his lots are narrower and have less road frontage. Ms. Saunders
noted that a rectangle lot is usually more sought after than a triangle lot. Mr. Callahan noted that the
increased slope is the same on his two neighboring lots. Mr. Callahan explained that Mr. Luscomb could
make a rectangle out of 17R. Mr. Callahan noted that Mr. Luscomb hard two rectangle lots at 1R and 2R.
Ms. Saunders noted that they were narrow. Mr. Callahan noted that they were just as narrow as his.
Chair Allen asked that if everyone in the subdivision were responsible for fixing the road. Mr. Lawrence
explained that every lot is assessed every year and there is one large fund that he uses to fix all
improvements. He added that there are about 50-60 lots in the subdivision.
Mr. Callahan noted that he and Mr. Lawrence have had recent discussion about other culverts, that
were placed about 10-15 years ago, that should be extended, moved, or diverted. He noted that one of
the roads by his house recently needed to be widened by 3-4’ and that they discussed the relocation of
the culvert. Mr. Lawrence noted that the road was not actually widened but returned to its original
dimension. He explained that the road had narrowed due to erosion. He added that the man that owned
19R before Mr. Callahan had objected to his grass being changed at the lot edge, and so the erosion was
allowed to continue until two cars could not pass at a blind point on the road. He explained that they
had to move a ditch at the edge which had gone from being a check mark to being a drop-in ditch. He
explained that it had to be graded out, closer to where it had originally been. Mr. Callahan noted that he
used Google Earth to go back and measure the road and that for the last 15 years and that it was 19’ and
has now been widened to 23’. He explained that the embankment at the edge of the property was
carved out and moved back. He added that the embankment wouldn’t have been where it was if there
had been that erosion. He added that the water was coming from a higher point down Robert’s
Mountain Rd and creating a crevice on the side of the road. He noted that he did agree with Mr.
Lawrence that it need to be done but that they had a difference of opinion on how wide the road
originally was. He added that it was never 23’ wide.
Mr. Childs asked Mr. Lawrence where the culvert was. Mr. Lawrence showed that the culvert was in
about the center of the road frontage of 17R. He noted that it was the issue between topsoil and clay
and that the road was not installed with sufficient mass to the clay layer. He explained that adding
gravel to the hole is a temporary fix and that the hole comes back in about a year or two. He verified
that the culvert goes across Mimosa Ln, coming from up the road and down the meadow. He explained
that it was very close to the proposed house site and that it is a concern of his. He added that he
explained to Mr. Luscomb that the builder would need to actively put drainage to get the water past the
house. Mr. Childs asked how difficult it would be to route the water away. Mr. Lawrence explained that
a builder should answer that question but that in his own experience he has a lesser slope and has had
to retrofit drainage into his building. He noted that he doesn’t know what technology would be able to
fix it. He added that there were buildings built successfully that had gravel and drain lines with the pads
poured on top. Mr. Childs asked if the house being further back would make the drainage issue worse.
Mr. Lawrence explained that he did not know but that the angle of repose is where the drainage would
go.
Chair Allen closed the public hearing at 7:38 PM
6

Mr. Childs asked what the slope of the parcel actually is. Chair Allen noted that she was under the
impression that most of the houses built there are closer to the road than 75’ from the center. She
asked how many houses in this area are 75’ from the center of the road. Ms. Bishop noted that all
houses in the area complied with setbacks at the time they were built and that there are houses that do
not meet current setback requirements. She noted that the setbacks were changed in 2007. Mr. Childs
asked if there had been any variances, Ms. Bishop noted that there had not been.
Ms. Saunders noted that she did not think she saw anything in the covenants and restrictions that spoke
of the setbacks. She did note that the setbacks on secondary roads and Route 29 were increased to 75’
from the center of the road, and that is why it is difficult to get anything built on Route 29. She indicated
that she thinks the primary reason that New Land accepted the setbacks is because they would need to
go to the Building Office to receive a permit with the County setbacks. She indicated that New Land
could have had a review board to determine the covenants and restrictions regarding the setbacks, and
wasn’t sure if it could be overridden, but now the County has to make a ruling on this.
Ms. Bruguiere noted that she was looking at the plat done by Allen Hale. She questioned whether the
road was built as it was originally planned. Mr. Lawrence noted that he believes the original drawing was
done in an office but not on site. He explained that he can’t confirm if the road matches the plat or not.
He explained that they took over the ROWs after they had been mapped and built. He noted that a
surveyor would need to look at it. Ms. Bruguiere noted that it might be that if the road were built
properly then the potential location of the house might meet setbacks. Mr. Lawrence explained that
there were no houses built after the 2007 redrawing of the subdivision. He added that there had never
been a setback presented to the buyers that he was aware of. He explained that with Mimosa Ln being a
dead-end road he had not been concerned about traffic.
Mr. Luscomb invited the Board to measure the width of Mimosa Ln. He noted that it is 7’ wide and in
some instances up to 8’. He showed a video of how Mimosa Ln drains under heavy rain. He noted that
the contractors’ stakes were about 25’ from the center of Mimosa Ln.
Mr. Luscomb addressed “Slope evaluation approach 2” in the material provided by Mr. Callahan. He
added that there is no water going from Mimosa Ln onto Mr. Callahan’s lot. He noted that 140’ is where
the tree line and fence are and that after 15’ you get 23.3%. He noted that he went to the USGS and
their statements on horizontal accuracy says that they are within 6 meters and that vertical distance is
within 3 meters. He also noted that they stated that accuracy varies widely depending on the source
information. He noted that it does not have as much accuracy on this scale.
Mr. Luscomb explained that there are roads around the subdivision that are similar to Mimosa Ln and
serve as many as 15 homes. He explained that he does not see why Mimosa Ln would have to be
widened to have three homes. He added that he calls Mimosa Ln a two track because it has grass
between the two tracks and it’s only wide enough for one vehicle.
Chair Allen asked why the road and drainage have not been fixed if they are an issue. She noted that she
feels it is because the rest of the subdivision would not want to pay for it.
Ms. Saunders noted that the fee is low but that it is a lot of lots that are each paying the fee. She added
that it is a lot of road to maintain.
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Mr. Childs noted that he agrees with Ms. Saunders and that the road can be improved to reduce the
problem but that he is not convinced that the issue would be more or less if the house received a
variance. Mr. Childs noted that the drainage issue and the road issue are not relevant to the decision. He
added that the other homes were in compliance with the setbacks at the time that they were built. He is
hesitant to set a precedent. He noted that finances were not a qualifying hardship for a variance. Ms.
Bruguiere noted that the waterway at the bottom of the slope can face future water and drainage issues
if it is disrupted by a house being built further back on the embankment. Chair Allen noted that a
financial hardship is not a hardship. She brought up a situation in which someone built a deck on their
home that did not meet setbacks and that the owner still had to take the deck down because it was a
hardship on the owner and not the land. Chair Allen noted that the applicant bought this parcel knowing
the hardships that come with it. Chair Allen explained that the septic issue is what caused her to vote for
approval last time.
Ms. Saunders asked Mr. and Ms. Luscomb if they knew about the new setback requirements that were
adopted in 2007 when they bought their lot in 2014. Ms. Luscomb noted that they were not. Ms.
Saunders noted that it is up to an HOA or Real Estate Agent to provide this information to new buyers.
She noted that the lots had been in land use but were taken out at some point. She noted that it would
be an added expense to resurvey an area to build on. She added that they are all still taxed as one parcel
although they exist legally as separate parcels.
Ms. Bruguiere added that the purpose of having these parcels when the Monroes developed the land
was to have buildable lots. She noted that this lot presents a quagmire and that whoever builds on this
lot and the neighboring lots will possibly require a variance because of the way the development was
laid out. Ms. Saunders noted that she would have asked for the variance if she were in this position. She
noted that she can feel one way personally but that the BZA is limited to why they can grant a variance.
Ms. Bruguiere asked if the parcel would be unbuildable if this variance was not granted. Chair Allen
noted that it had to be a hardship on the land, not the owner. Mr. Childs noted that the builder
indicated that it was possible that it could be in compliance. Ms. Bruguiere added that it could be a
hardship on the environment. Mr. Childs noted that there’s not going to be any more water depending
on where you put the house and septic and that it is how you deal with the water flow.
Ms. Bishop pointed out that the BZA has 90 days to vote on a variance application. Mr. Childs noted that
he would like to see if it were possible to build on that slope. Ms. Bruguiere noted that she believes she
has enough information to vote.
Chair Allen noted that her problem was the letter that was written about the septic and the septic being
the hardship on the land. Mr. Childs asked if the County would approve a septic system that was going
to fail. Chair Allen noted that the Virginia Department of Health regulated it but that she does not think
they would approve a system that is going to fail. Ms. Saunders noted that there was a perk site found 5’
down.

Ms. Bruguiere made a motion to defer Variance #2020-01 until the BZA meeting on April 6th, 2021. Ms.
Saunders seconded the motion.
Yes:
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Mary Kathryn Allen
Gifford Childs
Carole Saunders
Angela Jones
Shelby Bruguiere

Chair Allen specifically asked if it can be found out whether the septic can be built on the land without
negatively affecting the environment. She also wanted to know whether the neighboring parcels would
require the same variance. Ms. Jones added that all of the BZA members should make a trip to the site
to see the surrounding area and the drainage issues. She noted it rained the day that she went and that
she could see the slope.
Ms. Bishop noted that staff could work on a group visit but that staff would need warning ahead of time
so that they could advertise. Chair Allen noted that she would rather go by herself so that she is not
influenced in any way and so that it does not cost the County any more money. Ms. Saunders noted that
she brought her husband, who is a contractor, and that he agreed that it would probably need a
variance.
Mr. Childs asked if the next meeting would also be a public hearing. Chair Allen noted that it would not
be.
Ms. Saunders made a motion to adjourn the meeting at 8:32 PM. Ms. Bruguiere seconded the motion.
Yes:
Mary Kathryn Allen
Gifford Childs
Carole Saunders
Shelby Bruguiere
Angela Jones

Respectfully submitted,

Emily Hjulstrom
Planner/Secretary, Planning & Zoning
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Nelson County
Board of Zoning Appeals
To:

Board of Zoning Appeals

From:

Emily Hjulstrom, Planner

Date:

April 6, 2021

Re:

Appeal by Brandon Stark of Zoning Violation #2020-06

The Planning and Zoning Department received a complaint in March of 2020 that there may be
a junkyard on property located at 904 Farrar Bridge Ln. At the time no action could be taken due
to courts being closed. On August 18th, 2020, I observed an accumulation of materials
constituting a junkyard at the property.
On August 28th, 2020 I sent a Letter of Violation to the owners, Billy & Brenda Stark, with a
deadline of October 16th, 2020.
I spoke with Brenda Stark on October 19th, 2020 and gave an extension to October 31st, 2020.
She then called again and said her son was having surgery and they needed more time. I
granted an extension to November 25th, 2020.
On November 12th, 2020 Billy Stark called and asked for extension. I did not grant him an
extension.
On December 2nd, 2020, I respected and observed a junkyard remained on the property.
I then attempted to send a letter directly to the occupant, Brandon Stark, on December 7th,
2020. The letter came back as undeliverable, I then had letter hand delivered on January 23rd,
2021. In the letter I requested that action be taken by February 22nd, 2021 and that no further
extensions would be granted.
On March 3rd, 2021 Brandon Stark applied to appeal the violation to the Board of Zoning
Appeals.

7-9-2020

8-18-2020

August 28th, 2020
CERTIFIED MAIL
Billy & Brenda Stark
137 Hancel Dr
Montrose, WV 26283
RE: Notice of Violation: 904 Farrar Bridge Ln – TM# 47-A-19E – Zoned A-1 Agricultural
Dear Mr. and Ms. Stark,
Please be advised that the Planning and Zoning Department received a complaint in March of 2020 that
there may be a junkyard on your property located at 904 Farrar Bridge Ln. On August 18th, 2020, I observed
an accumulation of materials constituting a junkyard at your property.
“Junkyard: The use of any area of land lying within one hundred (100) feet of a state highway or
the use of more than two hundred (200) square feet of land area in any location for the storage,
keeping, or abandonment of junk including scrap metals or other scrap materials. The term
"junkyard" shall include the term "automobile graveyard" as defined in Chapter 304, Acts of 1938,
Code of Virginia.”
Therefore, I am requesting that you take one of the following actions by October 16th, 2020:
•
•

have all offending materials removed and legally stored; or
contact my office with a plan to move and screen the vehicles and other materials that will be
acceptable to this office.

If no action is taken to rectify the violation, then code enforcement action will be taken. You have the right
to appeal this notice of violation within 30 days of receipt of this letter in accordance with Article 14 of the
Zoning Ordinance, or this decision shall be final and unappealable.
If you are unable to satisfy this deadline, please contact our office immediately at 434-263-7090 or
dbishop@nelsoncounty.org. If you have questions please let me know. Thank you in advance for your
cooperation.
Thank you,

Dylan M. Bishop
Director of Planning & Zoning
DMB/ewh

12-2-2020

December 7th, 2020
CERTIFIED MAIL
Brandon Stark
904 Farrar Bridge Ln
Shipman, VA 22971
RE: Notice of Violation: 904 Farrar Bridge Ln – TM# 47-A-19E – Zoned A-1 Agricultural
Dear Mr. Stark,
Please be advised that the Planning and Zoning Department received a complaint in March of 2020 that
there may be a junkyard on your property located at 904 Farrar Bridge Ln. On August 18th, 2020 and
December 2nd, 2020, I observed an accumulation of materials constituting a junkyard at your property.
“Junkyard: The use of any area of land lying within one hundred (100) feet of a state highway or
the use of more than two hundred (200) square feet of land area in any location for the storage,
keeping, or abandonment of junk including scrap metals or other scrap materials. The term
"junkyard" shall include the term "automobile graveyard" as defined in Chapter 304, Acts of 1938,
Code of Virginia.”
Therefore, I am requesting that you take one of the following actions by January 8th, 2021:
•
•

have all offending materials removed and legally stored; or
contact my office with a plan to move and screen the vehicles and other materials that will be
acceptable to this office.

If no action is taken to rectify the violation, then code enforcement action will be taken. You have the right
to appeal this notice of violation within 30 days of receipt of this letter in accordance with Article 14 of the
Zoning Ordinance, or this decision shall be final and unappealable.
If you are unable to satisfy this deadline, please contact our office immediately at 434-263-7090 or
ehjulstrom@nelsoncounty.org. If you have questions please let me know. Thank you in advance for your
cooperation.
Thank you,

Emily Hjulstrom
Planner
DMB/ewh

January 25th, 2021
HAND DELIVERED
Brandon Stark
904 Farrar Bridge Ln
Shipman, VA 22971
RE: Notice of Violation: 904 Farrar Bridge Ln – TM# 47-A-19E – Zoned A-1 Agricultural
Dear Mr. Stark,
Please be advised that the Planning and Zoning Department received a complaint in March of 2020 that
there may be a junkyard on your property located at 904 Farrar Bridge Ln. On August 18th, 2020 and
December 2nd, 2020, I observed an accumulation of materials constituting a junkyard at your property.
“Junkyard: The use of any area of land lying within one hundred (100) feet of a state highway or
the use of more than two hundred (200) square feet of land area in any location for the storage,
keeping, or abandonment of junk including scrap metals or other scrap materials. The term
"junkyard" shall include the term "automobile graveyard" as defined in Chapter 304, Acts of 1938,
Code of Virginia.”
This is our second attempt to reach you directly after communicating with the property owners. They were
granted several extensions to resolve this, we will not be able to grant any more extensions. Therefore, I am
requesting that you take one of the following actions by February 22nd, 2021:
•
•

have all offending materials removed and legally stored; or
contact my office with a plan to move and screen the vehicles and other materials that will be
acceptable to this office.

If no action is taken to rectify the violation, then code enforcement action will be taken. You have the right
to appeal this notice of violation within 30 days of receipt of this letter in accordance with Article 14 of the
Zoning Ordinance, or this decision shall be final and unappealable.
If you are unable to satisfy this deadline, please contact our office immediately at 434-263-7090 or
ehjulstrom@nelsoncounty.org. If you have questions please let me know. Thank you in advance for your
cooperation.
Thank you,

Emily Hjulstrom

Planner
DMB/ewh

March 10, 2021
Billy & Brenda Stark
137 Hancel Dr
Montrose, WV 26283
RE: Notice of Appeal: 904 Farrar Bridge Ln – TM# 47-A-19E – Zoned A-1 Agricultural
Dear Mr. and Ms. Stark,
In conformance with Section 15.2-2204.H of the Code of Virginia, this letter is to notify you that an application to
appeal the determination by Planning and Zoning that 904 Farrar Bridge Ln (TM# 47-A-19E) is in violation of having
a junkyard. The request for the appeal is based on Article 14, Section 4 of the Nelson County Zoning Ordinance.
Information regarding the applications submitted can be found in the Nelson County Planning & Zoning Office
located at 80 Front Street in Lovingston, VA or accessed on the Nelson County website at http://www.nelsoncountyva.gov/departments/planning-zoning/board-of-zoning-appeals/. You may call our office at 434-263-7090 with any
questions.
Listed below are the dates and times of the meeting when the application will be reviewed. You and/or your
representative(s) are encouraged to attend.

Board of Zoning Appeals
7:00 P.M. on April 6th, 2021
General District Courtroom, Nelson County Courthouse,
84 Courthouse Square, Lovingston, VA
Sincerely,

Emily Hjulstrom
Planner
DMB/ewh

Nelson County
Board of Zoning Appeals
To:

Board of Zoning Appeals

From:

Dylan M. Bishop, Director of Planning & Zoning DMB

Date:

April 6, 2021

Re:

Variance Information

Several questions arose at the last hearing. After research and consultation with
counsel, these are Planning’s positions:
1.
Question: Is it proper to grant a variance when, from an environmental
perspective, the variance would allow a more environmentally sound use of the land?
VA Code 15.2-2309: “… a variance shall be granted if the evidence shows that the strict
application of the terms of the ordinance would unreasonably restrict the utilization of the
property or that the granting of the variance would alleviate a hardship due to a physical
condition relating to the property or improvements thereon…”
Based on this code section, the hardship to be alleviated is the landowner’s hardship in using
his land. An environmental problem could be a hardship for a landowner as it relates to “the
shape, size, or area of a lot or parcel of land or the size, height, area, bulk, or location of a
building or structure.” However, if the environmental concern is not creating the restriction or
hardship to the landowner, then the environmental concern is not a ground under the statute
to grant a variance.
2.
Hearing Procedure: VA Code 15.2-2308: “the [BZA] shall offer an equal amount
of time in a hearing on the case to the applicant, appellant or other person aggrieved
under 15.2-2314, and the staff of the local governing body.”
The BZA is not required to allow speakers to speak at a subsequent meeting on the matter,
but if the applicant or his experts are allowed to speak, then persons aggrieved must also be
allowed equal time
3.
Notice Requirement: The BZA had no authority to act at the initial hearing
because no notice was provided to an adjoining landowner. It should be read into the
record that “without notice to an adjoining lot owner, the Supreme Court has ruled that
the BZA does not have the authority to grant a requested variance. Therefore, the initial
decision of this Board on the application is void.”

4.
It should also be noted that Mr. Payne, in his capacity as the County’s Attorney,
does not represent and cannot advise the BZA.
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Nelson County
Board of Zoning Appeals
To:

Board of Zoning Appeals

From:

Dylan M. Bishop, Director of Planning & Zoning DMB

Date:

March 2nd, 2021

Re:

Variance Application #2020-01 – Request for Reduction of Front Setback

APPLICANT/OWNER: Harris and Susan Luscomb
CONTACT INFORMATION: 131 Mimosa Lane, Faber – (757) 254-7700
SUBJECT PROPERTY: Tax Map # 33-7-17R – Mimosa Lane
ACREAGE: 2.4 acres
ZONING: A-1 Agricultural
VARIANCE REQUESTED: Reduction in minimum required front setback of 75 feet from the
center of the road, to 50 feet from the center of the road.
PURPOSE OF REQUEST: Construction of a single-family dwelling
LEGISLATION: Article 14, Board of Zoning Appeals, Nelson County Zoning Ordinance
“No such variance shall be authorized by the board unless it finds:
(a) That the strict application of the ordinance would produce undue hardship;
(b) That such hardship is not shared generally by other properties in the same zoning
district and the same vicinity;
(c) That the authorization of such variance will not be of substantial detriment to
adjacent property and that the character of the district will not be changed by the
granting of the variance;
(d) That no rise will be created in the water level during flood conditions in a floodway,
as defined in Article 10, as a result of issuing a variance.”

(2/18/21 and 2/25/21)
Granted 1/4/21 - Rescinded 2/3/21 -

Tom and Lily Callahan
353 Mimosa Lane, Faber Va 2293
February 26th, 2021
BZA, Nelson County
Subject : Luscomb Variance Application in New Land
Dear BZA Members,
I am writing you today opposing the variance requested by the Luscomb’s. Reasons here:
1) Proposed variance subject home site lot on Mimosa Lane is most immediately adjacent to
two lots that we own, described as lots 15R and 18R (see Plat). Application in 3 a) and 3 b)
describes the adjacent properties, however, omitted to inform BZA that immediately adjacent
to the subject site is our lots 18R and Lot 15R buildable home sites with plans to build home
with family and or sell to other future home owners. A) The variance effects these sites (see
SBT Opinion) B) Our sites have the same sloping issue to nearly the same percentage
slope. (Slope documents).
2) No evidence of Hardship: see Land Use Consultants, Sarah Baldwin Tyler opinion.
3) Site condition ARE shared by many other lots. The issue of steep slope and drainage, not a
hardship, is however shared as previously noted with 2 immediately adjacent lots 18R and 15R.
Furthermore the features of the topography and lot slope is highly common in New Land.
4) Lacking hardship this variance may likely result in a future hardship for my lots wether we
build, family builds or we sell them. Widening Mimosa Lane (allowed) needed with a total of 3
additional homes on Mimosa Lane. Larger families and 3-4 cars each plus services and delivery
traffic. After future construction Mimosa Lane should be widened to 18-20 feet similar to other
roads in New Land. A variance for this subject property to be built at 50 ft from center of road
could likely be cause of other hardships. Variance if approved would be a detriment to the
adjacent lots (see SBT email).
In conclusion, I wrote Mr. Luscomb in an email in October 2020 hoping to work out something
mutually benefitting but opposing the variance without repsonse. We were not notified about the
first BZA hearing of this and upon reviewing the packet we were quite disappointed that the our
concerns were not addressed, that our additional lots 15R & 18R were not identified &
addressed in the presentation along with the other sites that were mentioned but do not front
Mimosa Lane and lease effected. The builder letter in the application states that the area of
construction on the proposed site was on a 25% slope which is not supported by GIS
topographical maps I have provided and is less than half of that slope and therefore in my view
is not accurate or truth. Exhibits saying other homes are built non conforming while largely
irrelevant, these were all built or permitted before 2007 ordinance change and New Land
convent requiring strict adherence to new County ordinance.
Thank you for your time consideration,
Tom and Lily Callahan

Zimbra
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tom.callahan@empind.net

Slightly altered Version to last draft.

From : Sarah Baldwin <sarahdbaldwin@gmail.com>

Thu, Feb 25, 2021 05:36 PM

Subject : Slightly altered Version to last draft.
To : Tom Callahan <tom.callahan@empind.net>
Luscomb Variance Response on behalf of the Callahan's.
Each of the numbered responses below are in response to the Luscomb's submitted application.
2. Should you not wish to build where the buildable lot that was shown on an approved survey it
should have been addressed at the time of purchase. There are other lots which contain the
same topography and they abide by the laws. Since the Applicant owns other adjacent lots they
should consider other avenues, such as a boundary line adjustment (“BLA”) and exhaust all
other tools at their disposal. There have been many BLA’s in the subdivision (topography map
attached).
3a. Although the deeded restrictions to a document and road are of importance, they are not and
cannot be reviewed under the BZA variance criteria. It should be noted that by approving a
variance for this property may potentially impact and create a hardship should the road need to
be upgraded with an increase in homes on the Callahan properties.
3d. If it was “intended” not to detract, it could certainly abide by existing regulations. There are
other buildable areas on the property there are other options.
4. Many of the lots are subject to varied topography. This is not a hardship under the current
Virginia Law. Other lots have been built upon and even if this was a hardship and other lots had
the same issue it is a matter that should be addressed under zoning, not a variance. The
Applicant under their own omission stated they can build within the existing regulations and
approved plans. They have a building site and alternate septic sites. Again, although it might not
be ideal for cost concerns, it does not rise to the level of a hardship as the lot is buildable.
**the section regarding Richard Lawrence***
Whether or not there are existing homes built closer than the 75 foot setback is a separate issue
and this is not the proper venue to apply for a variance. If this is the case, the underlying zoning
should be reviewed, not to allow another house to be constructed in clear violation of existing
regulations.

6. Code sections are not intended to allow building, zoning, state law or other ordinance
exceptions and they exist for a reason. They are not meant to be circumvented through a BZA
request over a “perceived” hardship. A hardship would render the property without any area to
build and this clearly is not the case. Regardless of whether or not the zoning administrator has
the right to grant a special exception has no bearing on this application. Again, while we
sympathize with the applicant, it is very unfortunate that this avenue is being pursued. It is not
legal for the BZA to approve a variance based upon a hardship that does not meet the
requirements of the law. The applicant has options.
We hope that the BZA takes all criteria under their purview and realizes that other legal options
https://empind.zmailcloud.com/zimbra/h/printmessage?id=985858&tz=America/New_York&xim=1
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exist. Including building to the existing options that are within their reach.

https://empind.zmailcloud.com/zimbra/h/printmessage?id=985858&tz=America/New_York&xim=1
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Re: new home site

From : Tom Callahan <tom.callahan@empind.net>

Sun, Oct 18, 2020 11:14 AM

Subject : Re: new home site
To : Hluscomb <Hluscomb@gmail.com>
Bcc : Lilly Vergara <lvergara@empind.net>
Hi Harris,
Thanks for showing us the flags and stakes that mark the proposed new
home Friday morning. Lily and I understand your personal needs and
desire to build a single story home here.
We took a closer look yesterday with regards to the construction
"front" setback at 50 feet from the center of Mimosa Lane. You
relayed that zoning restricts the construction at 75 feet from the
road centerline (we haven't looked into that yet ourselves but that
seems about right). The sloping of the lot significantly and the
woods both present challenges in construction especially the sloping
grade, however, there are construction and design ways to address
those issues without locating the house closer to the road.
Regarding the proposed construction (as staked currently) which
requires a variance, there are multiple issues challenging location
of construction closer to the road. Firstly, locating within 50 ft of
the center of the road alters the rural and "countryside" character
of the neighborhood by congesting the road and common area or
easement that runs with the road. Additionally, there is an issue
that would relate to the overall site plan design, layout and
construction orientation on the lot relating to utilization and
particularly to vehicle ingress, egress, and vehicle turnaround area.
Not withstanding the general issue of altering the intentional
"countryside" characteristic effect accomplished through construction
codes of deeper setbacks, the design and space restriction issues (if
varied) extend into the future in the ways future occupants would
utilize the narrow space between the home and the common area and the
road.
Having expressed these concerns and by solely looking at the flag
configuration as staked now, we would be in opposition of a variance
application to build the house closer to the road. We would,
https://empind.zmailcloud.com/zimbra/h/printmessage?id=940892&tz=America/New_York&xim=1
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however, encourage you to build within the zoning requirements with a
further setback from the front. We are available to look at design
possibilities that might accomplish the essence of the zoning
requirements.

-Tom

https://empind.zmailcloud.com/zimbra/h/printmessage?id=940892&tz=America/New_York&xim=1

Page 2 of 2

Three Source Approach Evaluation Slope
on LOT 17R
subject of Variance
1- Luscomb Exhibit using Laser level to measure drop in ft and inches from road.
2- USGS_ The National Map Topography layer with Elevation Profile tool.
https://apps.nationalmap.gov/viewer/
3- Google Earth; plotting 100ft distance from Mimosa lane and
recording elevation (from sea level) at each interval an marking with yellow push pins.

Slope Evaluation Approach 1, 10% slop 1st 90’ 12% 90-135 ft. laser level hand plotting.

Builder Letter, mis-informs on slope, no sources.

Slope Evaluation Approach 2, 10% slope 1st 90’ 12% 90-135 ft.,
USGS Topo MAP, Elevation Profile tool.

Slope Evaluation Approach 3, 10% to 11.33 slope 1st 300’
Google Earth, using measure ruler and given elevation at designated plotted push pin.

- 12 ft. Road to house
- 24 ft. Front to Back of house
Roberts Mtn Rd.
Just off Rocky Rd.

- 3 ft. Road to house
- 9 ft. Front to Back of house
Roberts Mountain Rd
Near Monroe Institute

+ 18 ft. Road to house
- 13 ft. Front to Back of house
Rainbow Ridge House

- 59 ft. Road to house
- 10 ft. Front to Back of house
Rainbow Ridge House

- 15 ft. Road to house
- 10 ft. Front to Back of house
Roberts Mtn Rd. and
Crystal LaneHouse

- 21 ft. Road to house
-9 ft. Front to Back of house
Roberts Mtn Rd. House

-20 ft. Road to house
-8 ft. Front to Back of house
Roberts Mtn Rd. House

+ 30 ft. Road to house
+14 ft. Front to Back of house
Roberts Mtn Rd. House

- 8 ft. Road to house
- 18 ft. Front to Back of house
Mimosa Lane
Luscomb Existing Residence

-23 ft. Road to house
-10 ft. Front to Back of house
Gasp Lane House

- 8 ft. Front to Back of house
Mimosa Lane House

Six Houses out of over 50 have been constructed with some part of the house within 75 feet
setback from center of road.
All but one of these were built prior to June 14th 2007 the date when there was an Amendment
to the “Declaration of Protective Covenants” whereas the amendment specifically states :
“Whereas, nelson County recently adopted a new amended Zoning ordinance that impacts the
rights and practices of persons owning property in the New Land Subdivision.”
and
B. “The construction of any new dwelling house on any existing lot, piece or parcel of real estate MUST be in conformance with the applicable Zoning requirements set forth in the Zoning
and Subdivision ordinances by Nelson County and effective June 1 2007.”

62 Robert Mtn Road 72 ft Corner to RMR
Year Built 1920
14 Crystal Ln 63 ft from Crystal Lane, 59 ft from RMR.
Year Built 2001
279 Turkey Lane 60 ft Corner to TL
Year Built 1988
352 Turkey Lane 60 ft Corner toTL
Year Built 2004
1270 Roberts Mtn Road 50 ft Corner to RMR
Year Built 1983
50 Rainbow Ridge 54ft from RRR
Year Built 2008

200 Ft from Turn on Mimosa Lane

709-680=
29/230=
12.60 %
Steady

15% slope
Midway on
Subject site
18R
17R

15% slope
NE side on
Subject site
18R
17R

17% slope
Two (2)Callahan Future Home
Building Sites
15R and 18R

BZA and Planning Department:
On behalf of Mr. Callahan I would like to submit the following information:
In response to the minutes and comments from the last BZA meeting I would like to provide
supporting information and reiterate some points. As the BZA is aware, they have a limited
scope to determine whether a variance is granted under VA Code 15.2-2201.
While we all want to work with all parties involved there seems to be some misleading
statements from the last meeting some of them are outlined below. I have attached an
additional document that addresses over 30 points that were not addressed or vetted.
1) I appreciate Ms. Saunders willingness to help out; however, I question whether there is a
conflict of interest with engaging her husband to evaluate this application. Additionally, the
subject of conversation for cost or lot configuration cannot be part of the BZA’s decision. Nor
can the status of the road come into your decision unless it relates to an additional actual
hardship this Board may create by approving this variance request (Corinthia Enterprises, Lltd.
V BZA of the Town of Woodstock. 1982 WL 215189 (Va. Cir. Ct. 1982).
2) Ms. Bruguiere discusses her issue with location of septic relative to the environment and
waterway downhill. Mr. Luscomb has already placed into record that alternative septic sites are
available. From my own calculations from google and USGS, the waterway is over 350 feet from
the furthest point on the subject lot. i.e. the lot goes 437 for the road the creek is another 350
feet away and the slope from the lot to the creek at this area is still only 14%.
3) It appears the initial application has inaccurate data, and misrepresentation of the facts about
the drainage and the elevation of the Applicant’s lot and my lots. Mr. Luscomb dismisses the
use of his other lots misstating the slope and wanting to save that for a pending future owners
horses. If there is such a hardship on his or other on lots within the subdivision the correct
venue is not the BZA, it is going through an amendment to the zoning ordinance. (Parker v.
Hornsby, 221 117, 123, 267 SE 2d 140, 143 (1980).
4) Mr. Luscomb owns an existing house on adjacent parcels, if there is such a hardship he
certainly could live in the existing home. If there is no buildable area (which is not the case),
why not look into a boundary line adjustment and/or building the house without a basement
within a different area. (Smith v. Spotsylvania County Board of Zoning Appeals, 1989 WL
646478 (Va. Cir. Ct. 1989).
5) Mr. Luscomb also failed to mention that he has installed a geothermal system, which he
needs to utilize the existing house as well as any future structure which again could be built
within the current zoning ordinance standards. I fail to understand how alternative septic areas,
installing a geothermal system or buying land with appropriate acreage rise to the level of a
hardship Financial considerations are not an avenue to approve a variance (see Corinthia
above).
6) For the BZA to set a precedent to approve a variance based upon the Applicant’s statements
to build this structure is completely against their authority under Virginia Law, not to mention the
precedent it will set for future variances.

In closing I’m sure the BZA is well versed in Virginia Law and what constitutes a hardship as
defined in Virginia Code Section 15.2-2201.
It is unfortunate that the applicant has not gone through appropriate measures, nor has he
worked with adjacent property owners to address the perceived hardship. I am certainly
available to answer any questions from the Board either at the meeting or in an email.
Sarah Tyler, Land Use Consultant
sarahdbaldwin@gmail.com
540-717-1577
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Virginia Administrative Code
Title 12. Health
Agency 5. Department Of Health
Chapter 613. Regulations for Alternative Onsite Sewage Systems

12VAC5-613-10. Definitions.
The following words and terms used in this chapter shall have the following meanings. Terms not defined in this chapter shall
have the meanings prescribed in Chapter 6 (§ 32.1-163 et seq.) of Title 32.1 of the Code of Virginia or in 12VAC5-610 unless the
plain reading of the language requires a different meaning.
"Alternative onsite sewage system," "AOSS," or "alternative onsite system" means a treatment works that is not a conventional
onsite sewage system and does not result in a point source discharge.
"Best management practice" means a conservation or pollution control practice approved by the division, such as wastewater
treatment units, shallow effluent dispersal fields, saturated or unsaturated soil zones, or vegetated buffers, that manages nutrient
losses or other potential pollutant sources to minimize pollution of water resources.
"Biochemical oxygen demand, five-day" or "BOD5" means the quantitative measure of the amount of oxygen consumed by bacteria
while stabilizing, digesting, or treating biodegradable organic matter under aerobic conditions over a five-day incubation period;
BOD5 is expressed in milligrams per liter (mg/l).
"Board" means the State Board of Health.
"Chesapeake Bay Watershed" means the following Virginia river basins: Potomac River Basin (see 9VAC25-260-390 and 9VAC25260-400), James River Basin (see 9VAC25-260-410, 9VAC25-260-415, 9VAC25-260-420, and 9VAC25-260-430), Rappahannock River
Basin (see 9VAC25-260-440), Chesapeake Bay and small coastal basins (see 9VAC25-260-520, Section 2 through Section 3g), and
the York River Basin (see 9VAC25-260-530).
"Conventional onsite sewage system" means a treatment works consisting of one or more septic tanks with gravity, pumped, or
siphoned conveyance to a gravity distributed subsurface drainfield.
"Department" means the Virginia Department of Health.
"Direct dispersal of effluent to ground water" means less than six inches of vertical separation between ground water and the point
of effluent application or the bottom of an effluent-dispersal trench or other excavation. Other excavation excludes the following:
minor tillage of the soil surface without soil removal; replacement of fill material with better quality fill material as determined by
the department to improve the ability of the site to treat wastewater; house foundations; tank excavations; force main and header
line excavations; and soil disturbances, including preexisting drainfields installed prior to July 17, 2017, that are not designed for
surface or ground water drainage, and do not create a direct conduit to ground water.
"Disinfection" means a process used to destroy or inactivate pathogenic microorganisms in wastewater to render them noninfectious.
"Dissolved oxygen" or "DO" means the concentration of oxygen dissolved in effluent, expressed in mg/l or as percent saturation,
where saturation is the maximum amount of oxygen that can theoretically be dissolved in water at a given altitude and
temperature.
"Division" means the Division of Onsite Sewage and Water Services, Environmental Engineering, and Marina Programs within the
department.
"Effluent" means sewage that has undergone treatment.
https://law.lis.virginia.gov/admincode/title12/agency5/chapter613/section10/
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"General approval" means that a treatment unit has been evaluated in accordance with the requirements of this chapter and
12VAC5-610 and approved for TL-2 or TL-3 in accordance with this chapter.
"GPD/sf" means gallons per day per square foot.
"Ground water" means any water, except capillary moisture, beneath the land surface in the zone of saturation or beneath the bed
of any stream, lake, reservoir, or other body of surface water wholly or partially within the boundaries of this Commonwealth,
whatever the subsurface geologic structure in which such water stands, flows, percolates, or otherwise occurs. Ground water
includes a seasonal or perched water table.
"High-level disinfection" means a disinfection method that results in a fecal coliform concentration less than or equal to 2.2
colonies/100 ml. Chlorine disinfection requires a minimum total residual chlorine (TRC) concentration at the end of a 30 minute
contact time of 1.5 mg/l. Ultraviolet disinfection requires a minimum dose of 50,000 µW-sec/cm2. Influent turbidity to the
disinfection unit shall be less than or equal to 2 Nephelometric turbidity units (NTU) on average.
"Ksat" means saturated hydraulic conductivity.
"Large AOSS" means an AOSS that serves more than three attached or detached single-family residences with a combined average
daily sewage flow greater than 1,000 GPD or a structure with an average daily sewage flow in excess of 1,000 GPD.
"Limiting feature" means a feature of the soil that limits or intercepts the vertical movement of water, including seasonal, perched
or permanent water table, pans, soil restrictions, and pervious or impervious bedrock.
"Local health department" means the local health department having jurisdiction over the AOSS.
"Maintenance" means performing adjustments to equipment and controls and in-kind replacement of normal wear and tear parts
such as light bulbs, fuses, filters, pumps, motors, or other like components. Maintenance includes pumping the tanks or cleaning
the building sewer on a periodic basis. Maintenance shall not include replacement of tanks, drainfield piping, and distribution
boxes or work requiring a construction permit and an installer.
"MGD" means million gallons per day.
"MPI" means minutes per inch.
"Operate" means the act of making a decision on one's own volition to (i) place into or take out of service a unit process or unit
processes or (ii) make or cause adjustments in the operation of a unit process at a treatment works.
"Operation" means the biological, chemical, and mechanical processes of transforming sewage or wastewater to compounds or
elements and water that no longer possess an adverse environmental or health impact.
"Operator" means any individual employed or contracted by any owner who is licensed or certified under Chapter 23 (§ 54.1-2300
et seq.) of Title 54.1 of the Code of Virginia as being qualified to operate, monitor and maintain an alternative onsite sewage
system.
"Organic loading rate" means the biodegradable fraction of chemical oxygen demand (BOD, biodegradable fats, oils, and grease
and volatile solids) delivered to a treatment component in a specified time interval expressed as mass per time or area; examples
include pounds per day, pounds per cubic foot per day (pretreatment), or pounds per square foot per day (infiltrative surface or
pretreatment). For a typical residential system, these regulations assume that biochemical loading (BOD5) equals organic loading.
"Owner" means the Commonwealth or any of its political subdivisions, including sanitary districts, sanitation district commissions
and authorities, or any individual, any group of individuals acting individually or as a group, or any public or private institution,
corporation, company, partnership, firm, or association that owns or proposes to own a sewerage system or treatment works.
"pH" means the measure of the acid or base quality of water that is the negative log of the hydrogen ion concentration.
"Pollution" means such alteration of the physical, chemical, or biological properties of any state waters as will or is likely to create
a nuisance or render such waters (i) harmful or detrimental or injurious to the public health, safety, or welfare or to the health of
https://law.lis.virginia.gov/admincode/title12/agency5/chapter613/section10/
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animals, fish, or aquatic life; (ii) unsuitable with reasonable treatment for use as present or possible future sources of public water
supply; or (iii) unsuitable for recreational, commercial, industrial, agricultural, or other reasonable uses. Pollution shall include
any discharge of untreated sewage into state waters.
"Point source discharge" means any discernible, confined, and discrete conveyance including any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure, container, rolling stock, concentrated animal feeding operation, landfill leachate collection system,
vessel, or other floating craft from which pollutants are or may be discharged. This term does not include return flows from
irrigated agriculture or agricultural storm water run-off.
"Project area" means one or more recorded lots or a portion of a recorded lot owned by the owner of an AOSS or controlled by
easement upon which an AOSS is located or that is contiguous to a soil treatment area and that is designated as such for purposes
of compliance with the performance requirements of this chapter. In the case of an AOSS serving multiple dwellings, the project
area may include multiple recorded lots as in a subdivision.
"Project area boundary" or "project boundary" means the physical limits of the three-dimensional length, width, and depth of the
project area, whereby each dimension is identified as follows: (i) the horizontal component is the length and width of the project
area; (ii) the upper vertical limit is the ground surface in and around the AOSS; and (iii) the lower vertical limit is the limiting
feature.
"Renewable operating permit" means an operation permit that expires and must be revalidated at a predetermined frequency or
schedule in accordance with this chapter.
"Reportable incident" means one or more of the following: an alarm event lasting more than 24 hours; an alarm event that
reoccurs; any failure to achieve one or more performance requirements; removal of solids; replacement of media; or replacement
of any major component of the system including electric and electronic components, pumps, blowers, and valves. The routine
cleaning of effluent filters is not a reportable incident.
"Saturated hydraulic conductivity" means a quantitative measure of a saturated soil's capacity to transmit water when subjected to
a hydraulic gradient.
"Settleable solids" means a measure of the volume of suspended solids that will settle out of suspension within a specified time,
expressed in milliliters per liter (ml/l).
"Sewage Handling and Disposal Regulations" means 12VAC5-610 or its successor.
"Small AOSS" means an AOSS that serves no more than three attached or detached single-family residences with a combined
average flow of less than or equal to 1,000 GPD, or a structure with an average daily sewage flow of less than or equal to 1,000 GPD.
"Soil treatment area" means the physical location in the naturally occurring soil medium where final treatment and dispersal of
effluent occurs.
"Standard disinfection" means a disinfection process that results in a fecal coliform concentration of less than or equal to 200
colonies/100 ml. Chlorine disinfection requires a minimum TRC concentration at the end of a 30 minute contact time of 1.0 mg/l.
Influent TSS to the disinfection unit shall average 30 mg/l or less.
"Standard engineering practice" means the care, diligence, competence, and judgment that a reasonably prudent and experienced
professional engineer licensed in the Commonwealth of Virginia would exercise given the circumstances, including site and soil
conditions, of a particular AOSS design.
"State waters" means all water, on the surface and under the ground, wholly or partially within or bordering the Commonwealth or
within its jurisdiction, including wetlands.
"Subsurface drainfield" means a system installed within the soil and designed to accommodate treated sewage from a treatment
works.
"Surface waters" means: (i) all waters that are currently used, were used in the past, or may be susceptible to use in interstate or
https://law.lis.virginia.gov/admincode/title12/agency5/chapter613/section10/
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foreign commerce, including all waters that are subject to the ebb and flow of the tide; (ii) all interstate waters, including
interstate wetlands; (iii) all other waters such as intrastate lakes, rivers, streams (including intermittent streams), mudflats,
sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa lakes, or natural ponds and the use, degradation, or destruction
of which would affect or could affect interstate or foreign commerce including any such waters: (a) that are or could be used by
interstate or foreign travelers for recreational or other purposes; (b) from which fish or shellfish are or could be taken and sold in
interstate or foreign commerce; or (c) that are used or could be used for industrial purposes by industries in interstate commerce;
(iv) all impoundments of waters otherwise defined as surface waters under this definition; (v) tributaries of waters identified in
clauses (i) through (iv) of this definition; (vi) the territorial sea; and (vii) wetlands adjacent to waters (other than water that are
themselves wetlands) identified in clauses (i) through (vi) of this definition.
"Total nitrogen" or "TN" means the measure of the complete nitrogen content of wastewater including all organic, inorganic, and
oxidized forms expressed in mg/l as nitrogen.
"Total residual chlorine" or "TRC" means a measurement of the combined available chlorine and the free available chlorine
available in a sample after a specified contact time.
"Total suspended solids" or "TSS" means a measure of the mass of all suspended solids in a sample typically measured in
milligrams per liter (mg/l).
"Treatment level 2 effluent" or "TL-2 effluent" means secondary effluent as defined in 12VAC5-610-120 that has been treated to
produce BOD5 and TSS concentrations equal to or less than 30 mg/l each.
"Treatment level 3 effluent" or "TL-3 effluent" means effluent that has been treated to produce BOD5 and TSS concentrations equal
to or less than 10 mg/l each.
"Treatment unit" or "treatment system" means a method, technique, equipment, or process other than a septic tank or septic tanks
used to treat sewage to produce effluent of a specified quality before the effluent is dispersed to a soil treatment area.
"Turbidity" means a measurement of the relative clarity of effluent as a result of the presence of varying amounts of suspended
organic and inorganic materials or color.
"Vertical separation" means the vertical distance between the point of effluent application to the soil or the bottom of a trench or
other excavation and a limiting feature of the soil treatment area such as seasonal high ground water, bedrock, or other restriction.
"Wetlands" means those areas that are inundated or saturated by surface or ground water at a frequency and duration sufficient to
support, and that under normal circumstances do support, a prevalence of vegetation typically adapted for life in saturated soil
conditions. Wetlands generally include swamps, marshes, bogs, and similar areas.
Statutory Authority
§§ 32.1-12 and 32.1-164 of the Code of Virginia.
Historical Notes
Derived from Virginia Register Volume 28, Issue 05, eff. December 7, 2011; amended, Virginia Register Volume 33, Issue 20, eff. July 17, 2017.
Website addresses provided in the Virginia Administrative Code to documents incorporated by reference are for the reader's convenience only, may not
necessarily be active or current, and should not be relied upon. To ensure the information incorporated by reference is accurate, the reader is encouraged to use
the source document described in the regulation.
As a service to the public, the Virginia Administrative Code is provided online by the Virginia General Assembly. We are unable to answer legal questions or
respond to requests for legal advice, including application of law to specific fact. To understand and protect your legal rights, you should consult an attorney.
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Slide shows a 2862 sf
rectangular structure
complying to setbacks
with lots with area
for septic,
Sourced & measured using
Nelson County GIS tool.

Slide shows a 2600+ rectangular
structure
complying to setbacks
with lots with area
for septic,
Sourced & measured using
Google Earth.

Slide show
location of
existing
Geothermal
systems and
a location 75’
from Center of
Road where a
2600 + story
single story home
fits with plenty of
areas for septic.
Sourced &Made
using Google
earth tools.

Septic Here?

Geothermal system where house or septic could be constructed.

In discussing issues
inhibiting location of
proposed house and
septic, why is this
not disclosed?

Close up you can see where the turf is missing
from excavation to instal geothermal.

Culvert

House

Elevation 50-75 ft in background west of subject drops 2 feet from
culvert
and subject lot in foreground.
Stormwater cannot flow from these areas up hill!

Culvert Facing Subject LOT shows NO visible
Erosion.

Applicant has TWO other large lots
suitable for home construction.

Objections, clarifications and fact checking by Tom Callahan on minutes from 3/3/21 BZA meeting
regarding Luscumb Variance
1- Mr Luscomb claim lot slopes 23-25% after 100FT , his own laser level analysis shows under 13% out to
140ft from Road. If house were built at 75ft from road parallel relative to road, and is 30ft wide the back of
house would be at 105ft and septic if located 25 ft behind house would start at 130ft. Also, The luscomb
lot slope as measures by elevation from Google Earth and USGS both indicate the slope never exceeds
15% as it goes over 400ft from road.
2- Applicant claims drainage “flows” 600 feet down Mimosa Lane. This is wrong the elevation west of
subject lot is lower by at least 1 feet below the Luscomb lot for a stretch of about 200 feet before reaching
the subject lot.
3-Claims that drainage flows from field. Wrong, within 10 ft of road and culvert the field slopes down from
road to the north and away in the opposite direction from the subject lot.
4- Claims again that if septic is 25 ft behind house and house is 75 ft from road the septic would be in a 2325% slope. This is incorrect the slope there is 10-12% See note 1.
5- The neighboring lots are nearly the same and on any topographical source the topographic elevation
lines shows that the Luscomb lot actually has a more gentle slope compared to two adjacent building lots
and also compared to more that 60% of other homes built in New Land.
6- Claim that with 75ft setback , diverting water around house is more difficult. This doesn't make sense
because the drainage which is questionable and not a variance hardship, would be easier to divert the further the house is from the flow. Basic Physics.
7- Claim that the drainage is implied higher velocity and pressure. This is also unlikely because to greater
the distance between restrictive structures from the flow source any velocity and pressure would be reduced. These are commonly accepted principles of hydrodynamics and physics. Velocity and pressure in
this claim are in themselves questionable given the water has no confinement or restrictions that would increase velocity or pressure.
8- Mr. Luscomb admits that a key reason for not building their new home on other lots (1R &2R) they own is
because those lots would be good for horses for a future owner. A) admission they have other options to
build, and B) obviates any claim of hardship.
9- Luscomb's letter from Septic refers to others options available if they do not get variance
10- Luscomb's builder letter also addresses other options to cure drainage issues and build house.
11- Note Callahan 3 sources show slope only 12-15% after 300 feet off Mimosa Lane to the furthest point
win Luscomb lot 300-400 feet.

12- Asked by BZA about ingress and egress with House structure only 45 feet from road. The issue is that
there could be a “no turn around” parking with less than 40 ft from entry to road and less than 15ft from
ROW. Enabling the attraction of standard vehicles may be parked in ROW as the distance from ROW to
structure is 15ft. If variance granted many cars and SUVs are longer than 15ft. Chevy and Ford popular
trucks like F-150 crew cab is 21 ft long and Silverado is 22ft long. With a walk out basement or garage it
could be easily be deemed convenient for occupant to use the front yard area for parking to disembark at
same level as the main living areas and kitchen. Long trucks like 4 door pick ups would have to back out
into the road or use the road to back into parking.
13- Future owners usage must be considered with variance; The parking in front yard would be major issue with unintended hardships based on what a future owner may do with parking.
14- Ms. Saunders noted that the lot is a triangle and rectangular lots are more sought after.
This is irrelevant and seems to be claiming an irrelevant hardship based on shape of lot and is also perceived to be a conflict of interest.
15- Ms Saunders concern over shape of the lot and the fact that Luscomb owns two extra rectangular
shaped lots is discussed. Ms Saunders claims the the other Luscomb lots are “narrow”. Narrowness is a
relative descriptor and since those lots are “buildable”. Why is this being raised in defense of the variance
on their other lot. The two “extra” lots average over 180ft wide by over 600 ft. long with a slope average of
10% along the first 400 ft. cleared areas of the lots
16- Callahan, noted that his extra buildable lots are about the same with or just as narrow, with same slope
and one fronts Mimosa Lane at a lower elevation relative to the subject lot.
17- Mr Lawrence testimony should be withdrawn as he is not an expert and not independent or unbiased.
18- Chair Allen asked she if other houses in New Land where built closer that 75FT and how many.
She was never given an answer. An in simple Google Earth analysis will show that 6(six) homes out of
over 50 that are on roads with vehicular traffic are built less than 75 ft. Mr. Callahan supplied a document
showing this. Ms. Bishop contributed that all homes comply and that the setback was changed to 75 ft in
2007. Adds no variances for setbacks ever granted in Newland.
19- Luscumb addressed BZA claiming that USGS slope percentage source, one of Callahan's three
sources of slope “could be inaccurate” and again claims that after 140 ft the slope goes to 23.3%. This is
wrong the accuracy statement he referred to was misstated and incomplete and therefor is inaccurate. Furthermore, the USGS slope analysis is double confirmed by the Google Earth slope references and matches
with Luscomb’s own “laser level” analysis. Mr. Callahan used MR. Luscomb’s random non independent
findings to support two sources of known expertise, USGS and Google earth mapping.

20- Claim from Luscomb that the USGS accuracy is “within 3 meters”. The USGS accuracy is measured in
Root Mean Squared Error, of 3.53 meters maximum in both direction (vertical meaning up or down) this
formula is inclusive of an error in either direction so basically if it is off it is either plus or minus in one direction vertically which would be half of the 3.53 or 1.65 meters.
Secondly, accuracy and standard deviations are not a given and factually he USGS elevation data as
Callahan presented is supported nearly exactly by Luscumb’s own laser level report.
Thirdly, the USGS accuracy is also relative to a horizontal range and that under 90 meters horizontal area of comparison the error falls to +/- .78 meters. Further that the USGS data points from
2008 on using LIDAR the average error is .11m with an SD of .75 M.
Source http://www.gisagmaps.com/dem-accuracy/
USGS DEMs from National Elevation Dataset (NED) (USGS, 2006; pdf)
• Elevation accuracy (root mean square error) for nationwide data is ± 2.44 meters.
• Elevation accuracy (root mean square error) for data ≤ 90 meters apart is ± 0.78 meters.
LiDAR 1-meter DEM (from Haneberg [2008; pdf])
• Haneberg (2008) reported that 1-meter resolution LiDAR DEMs (based on 1.5 m pulse spacing with overlap that produced about 1 pulse/m² and inverse distance squared interpolation to produce a 1-meter DEM
raster) had an elevation error range from –4.88 m to +3.32 m (meters) with an average error of –0.11 m,
and a standard deviation of 0.75 m.
21.- BZA Childs and Saunders acknowledge the road could be improved and/or culvert relocated.
22. BZA observes that the drainage issue is not a hardship.
23- BZA Childs observes that drainage and road issues are not relevant got a variance.
24- BZA Childs adds finances are not relevant to a hardship implied that most of the concerns presented
can be addressed likely at an added expense.
25- BZA Bruguiere noted that waterway at bottom of sloping parcel could face issues. For the record the
small seasonal creek at the bottom of the hill south ofd Mimosa Lane, winds as creeks do and runs nearly
perpendicular to mimosa lane and at the closest point is 530 on an angle NE to SW from the most western
point of the subject lot at Mimosa Lane and runs away from the lot to 740 feet from Mimosa Lane. The subject lot only runs 437 feet at the furthest point from Mimosa Lane. From that point the waterway is 346 feet
further to South and from the point at 437 to the waterway the elevation drops from 649’ elev. to 599’ elev.
or 50 feet over 346 feet run which is a slope 14%. The issue of slope and proximity of subject lot are not
clearly relevant because their is ample area to install conventional septic system or an alternative septic
system, like using the eastern area of the subject lot for a septic area. As well many septic systems are
pumped to versus gravity.

26-Ms. Saunders notes that the Luscomb’s may need a new survey and that would add expense.
27-BZA Ms Bruguiere asks if lot is unbuildable without variance. Chair Allen’s respond that the hardship is
with the land not the owner.
28-Mr. Childs recognizes that even the builder indicated other options to build on land without variance.
29-Chair Allen’s noted that her problem is the letter written about septic and septic being a hardship on
land. Note that the letter does indicate that there are other areas that the Septic can be added. Also note
question about septic being a hardship to land. Their is plenty of area far away from the creek to install
septic without a variance.
Question: why not put septic on eastern part of lot?
30-Chair Allen asks if it can be determined if septic can be added elsewhere without negatively impacting
environment. If answer is provided it should be a verified independent source and look at eastern part of
land.
31- Chair Allen’s asks if neighboring lots would require same variance. These are owned by Mr. Callahan
and they have the same slope and possibly more exposure to the lowest area on Mimosa Lane aspect that
and there is no evidence of any construction issues pertaining to drainage or cannot be addressed with
proper planning, design and appropriate systems and materials.
32- Ms. Saunders added that her husband is a builder and he agreed that it would need a variance.
Is this a Conflict of Interest?

