y

Nelson County Board of Zoning Appeals
MEETING AGENDA:
March 2nd, 2021
7:00 P.M.
General District Courtroom
84 Courthouse Square, Lovingston, Virginia

I.

Call to Order

II. Approval of Minutes –
a. January 4th, 2021
b. Feb 3rd, 2021
III. Public Hearing
a. Variance #2020-01 - Luscomb
IV. Other Business
V. Next meeting to be determined

Nelson County Board of Zoning Appeals
Meeting Minutes
January 4th, 2021
Present: Chair Mary Kathryn Allen and Board Members: Gifford Childs, Carole Saunders, Angela
Jones, and Shelby Bruguiere
Staff Present: Dylan Bishop, Director and Emily Hjulstrom, Planner/Secretary

Call to Order: Chair Allen called the meeting to order at 7:00 P. M. in the General District Courtroom,
County Courthouse, Lovingston.

Review of the minutes May 6th, 2019
Mr. Childs made a motion to approve the May 6th, 2019 minutes. Ms. Saunders seconded the motion.
Yes:
Mary Kathryn Allen
Gifford Childs
Carole Saunders
Angela Jones
Shelby Bruguiere

Officer Elections
Ms. Saunders made a motion to continue to have Ms. Allen serve as Chair. Ms. Jones seconded the
motion.
Yes:
Mary Kathryn Allen
Gifford Childs
Carole Saunders
Angela Jones
Shelby Bruguiere
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Ms. Saunders made a motion to continue to have Mr. Childs serve as vice chair. Ms. Jones seconded the
motion.
Yes:
Mary Kathryn Allen
Gifford Childs
Carole Saunders
Angela Jones
Shelby Bruguiere

Public Hearings
Variance #2020‐01 Luscomb
Ms. Bishop reviewed the following information:
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Harris and Susan Luscomb are the owners and live at 131 Mimosa Ln in Faber. Mr. Luscomb explained
that he and his wife looked at the Virginia statute as it was in 2015 and that they believe that the
granting of this variance would alleviate a hardship caused by the topographic conditions of their
property. He noted that alleviating this hardship would be in consonance with the spirit of the Nelson
County Zoning Ordinances to maintain residential development and to keep things safe and efficient. He
showed a picture of their current home built in 1983. He explained that in 2020 his wife had a bout of
pneumonia that left her weak for a while. He noted that this prompted them to look for a situation
where they wouldn’t need to go up and down stairs. He explained that when they bought the four (4)
lots they thought one of their daughters would live there, but now know that she is not going to. Now
they hope to build a one level house on the lot in question for themselves.
He then showed a picture of Mimosa Ln and explained that it is a two track dirt road and is about seven
(7) feet wide. He showed the common area of the subdivision that was set up by Robert Monroe that
prohibits any improvements other than fencing. He then showed a picture to the west of the lot and
pointed out the edges of the property. He showed that the Monroe institute had partial ownership of
the creek behind their current home.
He showed a plat of the parcel and where Mimosa Ln used to be. He explained that when you get to the
tree line on the parcel the slope increases greatly. He also showed a video of the parcel from above and
another video from down the slope to show the steepness of the drop‐off. He then showed a video from
Mimosa Ln under heavy downpour to show the drainage and that the water comes across the lane and
through a culvert from the common side and on to their lot.
He explained that their builder, Mike Sadler, noted that they would have to build the house a little
above ground level and work to disperse the water around the house. He further explained that moving
the house further down the slope would increase the amount of water that would come to the house.
He explained that they would need to build a 10 ft basement foundation wall and possibly a sub‐
basement. He added that it could cause more septic issues if it were further down the slope.
Ms. Saunders asked where they would put their septic field if the proposed one failed. Mr. Luscomb
explained that the soil engineer designated a reserve field that is a little further down from the
proposed one. He added that they have plenty of water available to them.
Mr. Childs asked if there were other houses nearby that were nonconforming on the setback. Ms. Allen
explained that a letter from Mr. Lawrence stated that other houses on the lane were nonconforming.
The Board looked at the GIS and saw that there were several nonconforming houses nearby. Ms. Bishop
added that when these lots were subdivided the setback was 35’. Ms. Hjulstrom added that the setback
was 35’ from at least 1987 to 1997 and that she believes it was changed some time in the 2000s. Ms.
Hjulstrom explained that currently the front setback is 75’ from the center of the road or 50’ from the
edge of the ROW (whichever is greater) and that at the time these lots were divided, the setback was
35’ from the edge of the ROW if the ROW was 50’ or greater in width or 55’ from the center if the ROW
was 50’ or less.
Ms. Allen asked about the lots next to the lot in question. She noted that they should look into if those
lots would require the same variance if someone were to build a home there.
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Ms. Bruguiere noted that the Subdivision HOA had dissolved and was now a road maintenance
agreement. Mr. Luscomb explained that it is now under new ownership and that they have been
maintaining the road maintenance agreement. Ms. Luscomb explained that their lot was the lowest spot
and that she doesn’t believe they would have the same drainage issue. She noted that they wanted to
build something that fit Nelson County but that if they had to push it back it then the design of the
house would not fit into the community as well.
Chair Allen opened the public hearing at 7:39 PM.
Chair Allen closed the public hearing at 7:39 PM.
Ms. Saunders noted that she believes it is a necessary variance. Ms. Allen noted that this variance is
geared toward the property and not the owner which is what a variance is for. Mr. Childs noted that it
meets the hardship requirements easier than other ones that they have granted in the past. Mr. Childs
explained that the only issue could be setting a precedent but he doesn’t see that as being a problem.
Ms. Saunders made a motion to approve Variance #2020‐01 to reduce the front setback from 75’ from
the center of the road to 50’ from the center of the road. Mr. Childs seconded the motion.
Yes:
Mary Kathryn Allen
Gifford Childs
Carole Saunders
Angela Jones
Shelby Bruguiere

Other Business
Ms. Bishop noted that she is happy to meet everyone on the Board and told them that Ms. Hjulstrom
had recently been promoted to Planner.

2021 Schedule
Ms. Bishop proposed changing the BZA meeting from the first Monday of the month to the first Tuesday
of the month to allow for easier advertising of the legal notice.
Mr. Childs made a motion to move the regular meetings to the first Tuesdays of each month. Ms.
Jones seconded the motion.
Yes:
Mary Kathryn Allen
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Gifford Childs
Carole Saunders
Angela Jones
Shelby Bruguiere

Ms. Bishop noted that Mr. Moyer chose not to continue on the Board after his term expired. She
explained that the Board will be voting to appoint Ms. Bruguiere to the position at their next meeting.
Ms. Allen made a motion to adjourn the meeting at 7:46 PM. Ms. Jones seconded the motion.
Yes:
Mary Kathryn Allen
Gifford Childs
Carole Saunders
Angela Jones
Shelby Bruguiere

Respectfully submitted,

Emily Hjulstrom
Planner/Secretary, Planning & Zoning
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Nelson County Board of Zoning Appeals
Meeting Minutes
February 3rd, 2021
Present: Chair Mary Kathryn Allen and Board Members: Gifford Childs, Carole Saunders, and Shelby
Bruguiere Absent: Angela Jones
Staff Present: Dylan Bishop, Director and Emily Hjulstrom, Planner/Secretary

Call to Order: Chair Allen called the meeting to order at 7:02 P. M. in the General District Courtroom,
County Courthouse, Lovingston.

Ms. Bishop presented the following information:
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Ms. Allen motioned to rescind the granting of Variance #2020-01 that was granted on January 4th, 2021
due to notice requirements not being met. Ms. Bruguiere seconded the motion.
Yes:
Mary Kathryn Allen
Gifford Childs
Carole Saunders
Shelby Bruguiere

Ms. Bishop noted that staff will now readvertise and send out new adjoining property owner letters for
the Variance to be heard at the March 9th, 2021 meeting. She noted that for this special meeting to
rescind the variance they were required to post notice in three different places at least three days prior
to the meeting. It was posted on the County website, at the Courthouse, and at the Planning and Zoning
Office Building.

Ms. Allen made a motion to adjourn the meeting at 7:07 PM. Ms. Saunders seconded the motion.
Yes:
Mary Kathryn Allen
Gifford Childs
Carole Saunders
Shelby Bruguiere
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Respectfully submitted,

Emily Hjulstrom
Planner/Secretary, Planning & Zoning
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Nelson County
Board of Zoning Appeals
To:

Board of Zoning Appeals

From:

Dylan M. Bishop, Director of Planning & Zoning DMB

Date:

March 2nd, 2021

Re:

Variance Application #2020-01 – Request for Reduction of Front Setback

APPLICANT/OWNER: Harris and Susan Luscomb
CONTACT INFORMATION: 131 Mimosa Lane, Faber – (757) 254-7700
SUBJECT PROPERTY: Tax Map # 33-7-17R – Mimosa Lane
ACREAGE: 2.4 acres
ZONING: A-1 Agricultural
VARIANCE REQUESTED: Reduction in minimum required front setback of 75 feet from the
center of the road, to 50 feet from the center of the road.
PURPOSE OF REQUEST: Construction of a single-family dwelling
LEGISLATION: Article 14, Board of Zoning Appeals, Nelson County Zoning Ordinance
“No such variance shall be authorized by the board unless it finds:
(a) That the strict application of the ordinance would produce undue hardship;
(b) That such hardship is not shared generally by other properties in the same zoning
district and the same vicinity;
(c) That the authorization of such variance will not be of substantial detriment to
adjacent property and that the character of the district will not be changed by the
granting of the variance;
(d) That no rise will be created in the water level during flood conditions in a floodway,
as defined in Article 10, as a result of issuing a variance.”

(2/18/21 and 2/25/21)
Granted 1/4/21 - Rescinded 2/3/21 -

Tom and Lily Callahan
353 Mimosa Lane, Faber Va 2293
February 26th, 2021
BZA, Nelson County
Subject : Luscomb Variance Application in New Land
Dear BZA Members,
I am writing you today opposing the variance requested by the Luscomb’s. Reasons here:
1) Proposed variance subject home site lot on Mimosa Lane is most immediately adjacent to
two lots that we own, described as lots 15R and 18R (see Plat). Application in 3 a) and 3 b)
describes the adjacent properties, however, omitted to inform BZA that immediately adjacent
to the subject site is our lots 18R and Lot 15R buildable home sites with plans to build home
with family and or sell to other future home owners. A) The variance effects these sites (see
SBT Opinion) B) Our sites have the same sloping issue to nearly the same percentage
slope. (Slope documents).
2) No evidence of Hardship: see Land Use Consultants, Sarah Baldwin Tyler opinion.
3) Site condition ARE shared by many other lots. The issue of steep slope and drainage, not a
hardship, is however shared as previously noted with 2 immediately adjacent lots 18R and 15R.
Furthermore the features of the topography and lot slope is highly common in New Land.
4) Lacking hardship this variance may likely result in a future hardship for my lots wether we
build, family builds or we sell them. Widening Mimosa Lane (allowed) needed with a total of 3
additional homes on Mimosa Lane. Larger families and 3-4 cars each plus services and delivery
traffic. After future construction Mimosa Lane should be widened to 18-20 feet similar to other
roads in New Land. A variance for this subject property to be built at 50 ft from center of road
could likely be cause of other hardships. Variance if approved would be a detriment to the
adjacent lots (see SBT email).
In conclusion, I wrote Mr. Luscomb in an email in October 2020 hoping to work out something
mutually benefitting but opposing the variance without repsonse. We were not notified about the
first BZA hearing of this and upon reviewing the packet we were quite disappointed that the our
concerns were not addressed, that our additional lots 15R & 18R were not identified &
addressed in the presentation along with the other sites that were mentioned but do not front
Mimosa Lane and lease effected. The builder letter in the application states that the area of
construction on the proposed site was on a 25% slope which is not supported by GIS
topographical maps I have provided and is less than half of that slope and therefore in my view
is not accurate or truth. Exhibits saying other homes are built non conforming while largely
irrelevant, these were all built or permitted before 2007 ordinance change and New Land
convent requiring strict adherence to new County ordinance.
Thank you for your time consideration,
Tom and Lily Callahan

Zimbra

2/26/21, 9(16 AM

Zimbra

tom.callahan@empind.net

Slightly altered Version to last draft.

From : Sarah Baldwin <sarahdbaldwin@gmail.com>

Thu, Feb 25, 2021 05:36 PM

Subject : Slightly altered Version to last draft.
To : Tom Callahan <tom.callahan@empind.net>
Luscomb Variance Response on behalf of the Callahan's.
Each of the numbered responses below are in response to the Luscomb's submitted application.
2. Should you not wish to build where the buildable lot that was shown on an approved survey it
should have been addressed at the time of purchase. There are other lots which contain the
same topography and they abide by the laws. Since the Applicant owns other adjacent lots they
should consider other avenues, such as a boundary line adjustment (“BLA”) and exhaust all
other tools at their disposal. There have been many BLA’s in the subdivision (topography map
attached).
3a. Although the deeded restrictions to a document and road are of importance, they are not and
cannot be reviewed under the BZA variance criteria. It should be noted that by approving a
variance for this property may potentially impact and create a hardship should the road need to
be upgraded with an increase in homes on the Callahan properties.
3d. If it was “intended” not to detract, it could certainly abide by existing regulations. There are
other buildable areas on the property there are other options.
4. Many of the lots are subject to varied topography. This is not a hardship under the current
Virginia Law. Other lots have been built upon and even if this was a hardship and other lots had
the same issue it is a matter that should be addressed under zoning, not a variance. The
Applicant under their own omission stated they can build within the existing regulations and
approved plans. They have a building site and alternate septic sites. Again, although it might not
be ideal for cost concerns, it does not rise to the level of a hardship as the lot is buildable.
**the section regarding Richard Lawrence***
Whether or not there are existing homes built closer than the 75 foot setback is a separate issue
and this is not the proper venue to apply for a variance. If this is the case, the underlying zoning
should be reviewed, not to allow another house to be constructed in clear violation of existing
regulations.

6. Code sections are not intended to allow building, zoning, state law or other ordinance
exceptions and they exist for a reason. They are not meant to be circumvented through a BZA
request over a “perceived” hardship. A hardship would render the property without any area to
build and this clearly is not the case. Regardless of whether or not the zoning administrator has
the right to grant a special exception has no bearing on this application. Again, while we
sympathize with the applicant, it is very unfortunate that this avenue is being pursued. It is not
legal for the BZA to approve a variance based upon a hardship that does not meet the
requirements of the law. The applicant has options.
We hope that the BZA takes all criteria under their purview and realizes that other legal options
https://empind.zmailcloud.com/zimbra/h/printmessage?id=985858&tz=America/New_York&xim=1
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exist. Including building to the existing options that are within their reach.

https://empind.zmailcloud.com/zimbra/h/printmessage?id=985858&tz=America/New_York&xim=1
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Zimbra

tom.callahan@empind.net

Re: new home site

From : Tom Callahan <tom.callahan@empind.net>

Sun, Oct 18, 2020 11:14 AM

Subject : Re: new home site
To : Hluscomb <Hluscomb@gmail.com>
Bcc : Lilly Vergara <lvergara@empind.net>
Hi Harris,
Thanks for showing us the flags and stakes that mark the proposed new
home Friday morning. Lily and I understand your personal needs and
desire to build a single story home here.
We took a closer look yesterday with regards to the construction
"front" setback at 50 feet from the center of Mimosa Lane. You
relayed that zoning restricts the construction at 75 feet from the
road centerline (we haven't looked into that yet ourselves but that
seems about right). The sloping of the lot significantly and the
woods both present challenges in construction especially the sloping
grade, however, there are construction and design ways to address
those issues without locating the house closer to the road.
Regarding the proposed construction (as staked currently) which
requires a variance, there are multiple issues challenging location
of construction closer to the road. Firstly, locating within 50 ft of
the center of the road alters the rural and "countryside" character
of the neighborhood by congesting the road and common area or
easement that runs with the road. Additionally, there is an issue
that would relate to the overall site plan design, layout and
construction orientation on the lot relating to utilization and
particularly to vehicle ingress, egress, and vehicle turnaround area.
Not withstanding the general issue of altering the intentional
"countryside" characteristic effect accomplished through construction
codes of deeper setbacks, the design and space restriction issues (if
varied) extend into the future in the ways future occupants would
utilize the narrow space between the home and the common area and the
road.
Having expressed these concerns and by solely looking at the flag
configuration as staked now, we would be in opposition of a variance
application to build the house closer to the road. We would,
https://empind.zmailcloud.com/zimbra/h/printmessage?id=940892&tz=America/New_York&xim=1

Page 1 of 2

Zimbra

2/26/21, 9(21 AM

however, encourage you to build within the zoning requirements with a
further setback from the front. We are available to look at design
possibilities that might accomplish the essence of the zoning
requirements.

-Tom

https://empind.zmailcloud.com/zimbra/h/printmessage?id=940892&tz=America/New_York&xim=1
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Three Source Approach Evaluation Slope
on LOT 17R
subject of Variance
1- Luscomb Exhibit using Laser level to measure drop in ft and inches from road.
2- USGS_ The National Map Topography layer with Elevation Profile tool.
https://apps.nationalmap.gov/viewer/
3- Google Earth; plotting 100ft distance from Mimosa lane and
recording elevation (from sea level) at each interval an marking with yellow push pins.

Slope Evaluation Approach 1, 10% slop 1st 90’ 12% 90-135 ft. laser level hand plotting.

Builder Letter, mis-informs on slope, no sources.

Slope Evaluation Approach 2, 10% slope 1st 90’ 12% 90-135 ft.,
USGS Topo MAP, Elevation Profile tool.

Slope Evaluation Approach 3, 10% to 11.33 slope 1st 300’
Google Earth, using measure ruler and given elevation at designated plotted push pin.

- 12 ft. Road to house
- 24 ft. Front to Back of house
Roberts Mtn Rd.
Just off Rocky Rd.

- 3 ft. Road to house
- 9 ft. Front to Back of house
Roberts Mountain Rd
Near Monroe Institute

+ 18 ft. Road to house
- 13 ft. Front to Back of house
Rainbow Ridge House

- 59 ft. Road to house
- 10 ft. Front to Back of house
Rainbow Ridge House

- 15 ft. Road to house
- 10 ft. Front to Back of house
Roberts Mtn Rd. and
Crystal LaneHouse

- 21 ft. Road to house
-9 ft. Front to Back of house
Roberts Mtn Rd. House

-20 ft. Road to house
-8 ft. Front to Back of house
Roberts Mtn Rd. House

+ 30 ft. Road to house
+14 ft. Front to Back of house
Roberts Mtn Rd. House

- 8 ft. Road to house
- 18 ft. Front to Back of house
Mimosa Lane
Luscomb Existing Residence

-23 ft. Road to house
-10 ft. Front to Back of house
Gasp Lane House

- 8 ft. Front to Back of house
Mimosa Lane House

Six Houses out of over 50 have been constructed with some part of the house within 75 feet
setback from center of road.
All but one of these were built prior to June 14th 2007 the date when there was an Amendment
to the “Declaration of Protective Covenants” whereas the amendment specifically states :
“Whereas, nelson County recently adopted a new amended Zoning ordinance that impacts the
rights and practices of persons owning property in the New Land Subdivision.”
and
B. “The construction of any new dwelling house on any existing lot, piece or parcel of real estate MUST be in conformance with the applicable Zoning requirements set forth in the Zoning
and Subdivision ordinances by Nelson County and effective June 1 2007.”

62 Robert Mtn Road 72 ft Corner to RMR
Year Built 1920
14 Crystal Ln 63 ft from Crystal Lane, 59 ft from RMR.
Year Built 2001
279 Turkey Lane 60 ft Corner to TL
Year Built 1988
352 Turkey Lane 60 ft Corner toTL
Year Built 2004
1270 Roberts Mtn Road 50 ft Corner to RMR
Year Built 1983
50 Rainbow Ridge 54ft from RRR
Year Built 2008

200 Ft from Turn on Mimosa Lane

709-680=
29/230=
12.60 %
Steady

15% slope
Midway on
Subject site
18R
17R

15% slope
NE side on
Subject site
18R
17R

17% slope
Two (2)Callahan Future Home
Building Sites
15R and 18R

