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Nelson County Board of Zoning Appeals
MEETING AGENDA:
January 4th, 2021
7:00 P.M.
General District Courtroom
84 Courthouse Square, Lovingston, Virginia

I.

Call to Order

II. Approval of Minutes – May 6th, 2019
III. Officer Elections
IV. Public Hearing
a. Variance #2020-01 - Luscomb
V. Other Business
VI. Next meeting to be determined

Draft: 05/06/2019

NELSON COUNTY BOARD OF ZONING APPEALS
May 6, 2019
MEETING MINUTES
Present: Gifford Childs, Ron Moyer, Mary Kathryn Allen, Carole Saunders, Angela Jones and Shelby
Bruguiere (Alternate)
Staff:

Sandy Shackelford, Former Director of Planning & Zoning, and Emily Hjulstrom, Secretary

Call to Order: Ms. Allen called the meeting to order at 7:03 P. M. in the General District Courtroom, County
Courthouse, Lovingston. There were five members present to establish a quorum. Ron Moyer arrived after officer
elections.
Approval of Minutes (November 5, 2018): Ms. Allen asked for any changes or corrections on the minutes.
There were no changes to the minutes.
Mr. Childs made a motion that the meeting minutes be approved. Ms. Saunders provided the second; the
motion was approved 5-0.

Yes:
Ms. Saunders
Ms. Jones
Mr. Childs
Ms. Bruguiere
Ms. Allen
Officer Elections
Ms. Saunders makes motion for Ms. Allen to continue to be chair. Ms. Jones seconded the motion.
The motion was approved 5-0.
Yes:
Ms. Saunders
Ms. Jones
Mr. Childs
Ms. Bruguiere
Ms. Allen

Ms. Saunders makes motion for Mr. Childs to continue to be vice chair. Ms. Jones seconded the
motion. The motion was approved 5-0.
Yes:
Ms. Saunders
Ms. Jones
Mr. Childs
Ms. Bruguiere
Ms. Allen
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1. Appeal of Zoning Determination in Use of Non-Conforming Structures
Ms. Allen then read the following public hearing guidelines:

Ms. Shackelford then presented the following information:
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She also showed the site plan and explained that it is not conforming due to its front setback
requirements and not the side setbacks.
Mr. Maynard Sipe is a Land Use Attorney from Charlottesville, Virginia and he represents adjacent land
owners Mr. Philip and Ms. Christine De Jong, Ms. Margaret Flather, and Ms. Shirley McGatha. He
noted that he is here to appeal the determination by Ms. Shackelford that “a legally existing nonconforming structure can be used for any purpose that is otherwise allowed in the subject zoning
district”. He disagrees that the use allowed in the non-conforming structure or portions of the structure
that are non-conforming should only be the prior existing use that was there or another use that is less
intense. He noted that the A-1 zoning district has setbacks in place likely to protect the character of the
rural area, new uses going in from abutting agriculture and to protect neighbors from noise and other
nuisances. He explained that the Board should be suspicious of any interpretation by the Zoning
Administrator that doesn’t support this purpose. He noted that it is important to remember that nonconforming uses are disfavored and do not meet the Zoning Ordinance’s requirements at this time and
are allowed to continue in a limited fashion. He explained that to allow any use to go into a nonconforming building that is not a prior use or more restrictive use would create a new non-conformity
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and go against the policy of the Zoning Ordinance established by the setbacks. He asked the Board to
look at Article 11-1-4 of the Nelson County Zoning Ordinance.
He explained that if you look at the plain language of the ordinance, it says in 11-1-4 “Whenever a
nonconforming structure, lot or activity had been changed to a more limited nonconforming use, such
use may not return to the previous nonconforming use but may only be changed to an even more limited
use.” He explained that the words “more limited use” does not say “more limited non-conforming use”
and that is talking about all uses and not just non-conforming ones. He noted that at the end of page two
of Ms. Shackelford’s memo says “it seems to be addressing the continuation of using the structure for
activities that would otherwise not be permissible under the current ordinance.” He noted that the Zoning
Ordinance states “it may not return to the previous non-conforming use, but may only be changed to an
even more limited use.” He noted the words “more limited use” doesn’t just restrict it to non-conforming
uses but restrict any use on a non-conforming structure.
He also presented the following information from the Virginia State Code:

He explained that Dillon’s rule states that the County can only do things that the State of Virginia
authorizes under code. He noted that in this case non-conforming uses in Nelson County are restricted to
“then existing or a more restricted use.” He stated that 11-1-4 can be interpreted very clearly and that it
matches the state code and matches his earlier memo containing the Supreme Court rulings.
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He noted that the Ms. Shackelford tried to interpret this section of the ordinance by cross referencing
multiple sections of the ordinance. He noted that the she said 11-4-1 conflicts because it allows for the
enlargement of a structure that is non-conforming. Mr. Sipe noted that he does not believe this is
necessarily the case. He noted that if this building had been previously used as a residence with a small
shop in the front then it could be expanded without necessarily intensifying the use, creating more
traffic, or changing the character of the area. He noted that Ms. Shackelford had spoken about the word
“use” being a placeholder for other words and he noted that when you start to change what words mean
it leads to trouble. He explained that he is advocating for a straight forward reading of the ordinance. He
noted that it is pretty clear that no one could reasonably expect to take a small dilapidated building with
a prior existing use and turn it into one that has a use many more times intense than what the building
was built for. He noted that a restaurant as described in the Special Use Permit would generate much
more noise and traffic and impact the water supply more than the prior use. He noted that the owner is
still left with a reasonable use with the prior use or something more restrictive allowed in the ordinance.
He argued that uses should be less intensive or more restrictive than previous uses. He noted that the
interpretation from Ms. Shackelford says that the front part of the building that is in the setback can be
used for a brand new use (any use) and that creates a situation in which the use in that front part of the
building is a new non-conforming use. He stated that it is a stretch to read an ordinance that is designed
to get rid of disfavored non-conforming uses to allow you to create a new one. He noted that nonconforming uses are disfavored and should be phased out over time.

Chair Allen opened the public hearing at 7:26 PM.
Ian Kelly lives at 220 Rockfish Orchard Dr. in Afton. He noted that he agrees with Mr. Sipe and that it
would set a bad precedence for this use to be approved. He noted that this would create a lot of problems
for property owners adjacent to that land. He explained that now any time someone would want to
purchase a residential property they would have to worry if something was going to be built next door
just because there is an existing non-conforming dilapidated structure. He noted that people would not
want to move to Nelson County if this were the case. He noted that in the Rockfish Valley Orchard
subdivision they have 22 lots and currently 5 of them are on the market due to people moving away from
this. He asked the Board to listen to Mr. Sipe who has years of experience understanding this wording.
Todd Rath lives at 161 Wood House Ln in Nellysford. Mr. Rath noted that people are selling their
homes off of 151 because there is a traffic problem and not because of people like himself. He noted that
he did not buy this property under the radar and that the land was up for sale for many years. He asked
that if a neighborhood is concerned about what is coming in next to them then why did they not attempt
to secure that land before someone else did? He noted that the prior use of the property was a mechanic
shop and gas station and after that it became a junk yard, and then it became residential. He noted that
when certain things should have been initially zoned B-1 in the 70’s they weren’t. He noted that he has
gone to many hearings and that it has been over two years. He explained that he is now moving his
taproom to Waynesboro and would still like to have business here. He explained that his understanding
is that the BZA cannot overturn this unless the process that was followed was flawed. He noted that the
Zoning Administrator has a Masters degree from Georgia Tech and that the Lawyer that represents the
County looked at it for three weeks before making a ruling. He questioned whether Nelson County is
open for business because his experience has been a nightmare and a struggle.
Jeri? Lloyd lives at 9322 Rockfish Valley Hwy in Afton. She asked the Board to consider making sure
that this application does not go forward. She noted that the ordinance clearly states “lot or structure”
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and asked how one can conclude that “use” is a placeholder. She noted that there is nothing that says the
word “use” is a placeholder. She explained that “use” is defined as “the action of using something or the
state of being used for some purpose.” She explained that a placeholder is an element of a sentence that
is required by syntactic constraints that carries little or no semantic information.” She noted that ‘it’ as a
subject, such as “it is a pity that she left,” where the true subject of that particular statement is “that she
left”. She noted that this is not ‘it’, it is not a placeholder. She noted that in 11-1-1 of the Nelson County
Zoning Ordinance it clearly states “lot or structure” and not placeholder. She noted that this building
would not conform. She noted that most people in the neighborhood were not aware that the property
was for sale and that now her life has changed adversely because of things on the other side of her.
Chair Allen closed the public hearing at 7:35 pm.
Mr. Phillip Payne is counsel for the Zoning Administrator. He noted that he worked with the Zoning
Administrator on this determination. He explained that this is not about a use in the context of a Special
Use Permit and that that would be a legislative decision that would go to the Board of Supervisors. He
noted that what the Board is addressing is the interpretation application of article 11 of the zoning
ordinance that was written around 40 years ago and has seemingly never been called into play on a
structure. He noted that to his understanding that structures could continue to be used in any legally
permitted fashion and that if the structure was destroyed then the nonconformity could no longer be
used. He explained that this section continually struck him as ambiguous and that usually in the land use
arena any benefit of the doubt should go to the land owner. He noted that zoning laws are a derogation of
the common law so they need to be strictly construed because they are eliminating rights and rules that
preexisted the enactment of the zoning ordinance.
He noted that “discontinued use for 2 years” seems to kick in additional rules. He noted that there are
several things going on, one being the question “what is a less intensive use and what use, if any can
occur after two years?” He asked what is to become of a building that is sitting empty for two years
following Mr. Sipe’s interpretation. He noted that under Mr. Sipe’s interpretation the building would not
be able to be used and questioned if it would then need to be torn down. He explained that if something
can’t be used in a specific situation then the Zoning Ordinance would need to state it very clearly. He
also noted that non-conforming lots can be used. He explained that if they are going to designate a
building as unusable that it must be specifically stated in the code. He explained that he does not
disagree with Mr. Sipe on his interpretation of state law policy that nonconforming uses should
eventually be weeded out and eliminated. Mr. Payne noted that he did in fact work on this answer for 3
weeks but that doesn’t mean that he is right, that maybe he is just slow. Ms. Saunders asked if the
building is taxed. Mr. Payne noted that he didn’t check but he had to assume that it was.
Ms. Saunders noted that it has been a discontinued use but that the building still has value for any use.
She noted that even though it is zoned agricultural it was grandfathered in long before the zoning
ordinance. Ms. Allen noted that the issue is that it is a non-conforming use vs. a non-conforming
structure and that during the Planning Commission meeting they agreed a non-conforming use is
different from a non-conforming structure. Mr. Childs noted that the building is legally existing with a
prior use and that the proposed use is allowed in the zoning district. He explained that he sympathizes
with the neighbors’ concerns but he does not see that an incorrect decision was made. Ms. Saunders
noted that she agreed.
Mr. Sipe reiterated that he is not arguing that the ordinance is perfect but that he does not believe this
point is ambiguous. He noted it is important that it is read in context of what the state code says. He
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noted that he is not making an argument to prevent him from using the building for a previous use or
another use that is similar or lesser than the past use. He explained that the building was designed and
built for use as a garage and a small store but not for something as intensive as a restaurant. He noted
that the improvements on the property are valued at $64,400 and that all the buildings are in all in some
state of disrepair.
Ms. Bruguiere read from § 15.2-2311 of the Virginia Code “An appeal to the board may be taken by any
person aggrieved or by any officer, department, board or bureau of the locality affected by any decision
of the zoning administrator or from any order, requirement, decision or determination…” She noted that
there had been question of determination of legislative definition but that the zoning administrator’s job
is to make that determination to recommend or not recommend to the Planning Commission. She noted
that the zoning administrator did not grant the applicant approval of anything but just made a
determination as part of the duties of their position. Ms. Bruguiere questioned if there was standing for
the BZA to hear this case.
Mr. Payne explained that this was brought to his attention that morning and it was too late to reformulate
their approach at this point and that Mr. Sipe also would not have had time to prepare for it. He
explained that he, Ms. Shackelford, and Mr. Sipe discussed this and noted that it is not fair to the
applicant that questions about standing be brought up now. He also noted that in an appeal of a
determination of the Zoning Administrator this came up in a procedural way because routinely the
zoning administrator is interpreting and defining. He noted that in this odd situation the Planning
Commission wanted guidance and that required a written determination. He noted that when he spoke
with Ms. Shackelford they decided to set it up in the way that it would go to the BZA. Ms. Bruguiere
asked if the BZA making a determination on this issue would set a precedence for anyone to make an
appeal of any recommendation that the Zoning Administrator makes in the future. Mr. Payne noted that
in his view standing is to be set individually for each case brought before them. He noted that it is easy
when a land owner appeals because they have obvious standing. He noted that when it is not a land
owner it is then decided on a case by case basis whether or not there is standing. He explained that he
could not object if Mr. Sipe wanted the chance to legally represent his side of the argument.
Mr. Childs stated that he believes that the precedence for cases like this is already there. Ms. Shackelford
noted that she couldn’t speak to what has historically happened before her but that that has been her
determination.
Ms. Allen made a motion that in the public hearing item of “the Appeal of Zoning Determination in
Use of Non-Conforming Structures” the BZA uphold Ms. Shackelford’s interpretation of the use of
non-conforming structures in the information stated in the report to the BZA dated April 24, 2019.
“that a legally existing, non-conforming structure can be used for any activity that is permitted in
the zoning district”
Mr. Childs seconded the motion.
Yes:
Ms. Saunders
Ms. Jones
Mr. Childs
Mr. Moyer
Ms. Allen
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Other Business:

Ms. Shackelford noted that they discovered in the Zoning Ordinance that the BZA does still get to hear
Special Use Permits for accessory buildings being placed before primary buildings on properties.

Adjournment:

Ms. Allen made a motion to adjourn at 7:56 PM. Ms. Saunders seconded. The motion passed (6-0).
Respectfully submitted,

Emily Hjulstrom
Secretary
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Nelson County
Board of Zoning Appeals
To:

Board of Zoning Appeals

From:

Dylan M. Bishop, Director of Planning & Zoning DMB

Date:

January 4, 2021

Re:

Variance Application #2020-01 – Request for Reduction of Front Setback

APPLICANT/OWNER: Harris and Susan Luscomb
CONTACT INFORMATION: 131 Mimosa Lane, Faber – (757) 254-7700
SUBJECT PROPERTY: Tax Map # 33-7-17R – Mimosa Lane
ACREAGE: 2.4 acres
ZONING: A-1 Agricultural
VARIANCE REQUESTED: Reduction in minimum required front setback of 75 feet from the
center of the road, to 50 feet from the center of the road.
PURPOSE OF REQUEST: Construction of a single-family dwelling
LEGISLATION: Article 14, Board of Zoning Appeals, Nelson County Zoning Ordinance
“No such variance shall be authorized by the board unless it finds:
(a) That the strict application of the ordinance would produce undue hardship;
(b) That such hardship is not shared generally by other properties in the same zoning
district and the same vicinity;
(c) That the authorization of such variance will not be of substantial detriment to
adjacent property and that the character of the district will not be changed by the
granting of the variance;
(d) That no rise will be created in the water level during flood conditions in a floodway,
as defined in Article 10, as a result of issuing a variance.”

